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&3 Merrill Lynch

MERGER PROPOSED — YOUR VOTE IS VERY IMPORTANT
Dear Stockholder:

On September 15, 2008, Merrill Lynch & Co., Incddank of America Corporation announced a stratbg&ness combination in whi
a subsidiary of Bank of America will merge with aintb Merrill Lynch. If the merger is completed,lters of Merrill Lynch common stock
will have a right to receive 0.8595 of a share ahB of America common stock for each share of Mdrynch common stock held
immediately prior to the merger. In connection vk merger, Bank of America expects to issue apmately 1.710 billion shares of
common stock and 359,100 shares of preferred gtbekerms of which are described starting on [@8)e

The market value of the merger consideration witttuate with the market price of Bank of Ameri@aranon stock. The following table
shows the closing sale prices of Bank of Americamrmn stock and Merrill Lynch common stock as regidn the New York Stock
Exchange on September 12, 2008, the last tradipdpefmre public announcement of the merger, an@cober 30, 2008, the last practicable
trading day before the distribution of this documdihis table also shows the implied value of thexger consideration proposed for each
share of Merrill Lynch common stock, which we cdédad by multiplying the closing price of Bank of&rica common stock on those dates
by 0.8595, the exchange ratio.

Implied Value of One
Bank of America Merrill Lynch Share of Merrill Lynch

Common Stock Common Stock Common Stock
At September 12, 20C $33.7¢ $17.0¢ $29.0(
At October 30, 200. $22.7¢ $17.7¢ $19.5¢

The merger is intended to qualify as a “reorgaigzétwithin the meaning of Section 368(a) of theéeimal Revenue Code of 1986, as
amended, and holders of Merrill Lynch common staek not expected to recognize any gain or losbfited States federal income tax
purposes on the exchange of shares of Merrill Lysazhmon stock for shares of Bank of America commstogk in the merger, except with
respect to any cash received instead of fractisinates of Bank of America common stock. Howevedeunrsome circumstances described in
this document, the merger will not qualify as argamization, and each of us has agreed that in@tmimstances we would complete the
merger on a taxable basis.

The market prices of both Bank of America commamistand Merrill Lynch common stock will fluctuatefore the merger. You should
obtain current stock price quotations for Bank afigksica common stock and Merrill Lynch common stdga&nk of America common stock is
quoted on the NYSE under the symbol “BAC.” Mertilinch common stock is quoted on the NYSE undestmbol “MER.”

At a special meeting of Bank of America stockhofd@ank of America stockholders will be asked ttevan the issuance of Bank of
America common stock in the merger and certainratiegiters. The stock issuance proposal requiregdtes cast in favor of such proposal to
exceed the votes cast against such proposal apéwal meeting by holders of Bank of America comratock and 7% Cumulative
Redeemable Preferred Stock, Series B, which we tef@s Series B Preferred Stock, voting togethidrout regard to class.

At a special meeting of Merrill Lynch stockholdekéerrill Lynch stockholders will be asked to vote the adoption of the merger
agreement and certain other matters. To adopt grgenagreement and to approve the related catéfi@mendment requires the affirmative
vote of the holders of a majority of the outstagdsinares of Merrill Lynch common stock entitled/tde.

Holders of Merrill Lynch preferred stock and holsief depositary shares representing Merrill Lynaéfgrred stock are not entitled to ¢
are not being requested to vote at the Merrill ltyapecial meeting.

The Bank of America board of directors unanimouslyrecommends that Bank of America stockholders vote ®R the proposal to
issue shares of Bank of America common stock in threerger and FOR the other related proposals.

The Merrill Lynch board of directors unanimously recommends that Merrill Lynch stockholders vote FOR aoption of the merger
agreement and FOR the other related proposals.

This document describes the special meetings, #rgen the documents related to the merger and mteted matters. Please carefully
read this entire document, including “Risk Factdisgjinning on page 23 for a discussion of the niska&ting to the proposed merger. You ¢
can obtain information about our companies fromudeents that each of us has filed with the Secaréied Exchange Commission.

5D

KENNETH D. LEWIS JOHN A. THAIN
Chairman, Chief Executive Officer and Chairman and Chief Executive Officer
President Bank of America Corporati Merrill Lynch & Co., Inc.

Neither the Securities and Exchange Commission n@ny state securities commission has approved or digproved the Bank of
America common stock or preferred stock to be isswkunder this document or determined if this documenis accurate or adequate.
Any representation to the contrary is a criminal ofense.

The date of this document is October 31, 2008, iisdirst being mailed or otherwise deliveredBank of America and Merrill Lynch
stockholders on or about November 3, 2(
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&g Merrill Lynch

NOTICE OF SPECIAL MEETING OF STOCKHOLDERS

Merrill Lynch & Co., Inc. (Merrill Lynch) will holda special meeting of stockholders at Merrill Lyniddadquarters, 4
World Financial Center, New York, NY at 8:00 a.logal time, on December 5, 2008 to consider and upbn the
following matters:

« aproposal to adopt the Agreement and Plan of Medgted as of September 15, 2008, by and betwesrlM
Lynch & Co., Inc. and Bank of America Corporati@s, such agreement may be amended from time to

» aproposal to amend the restated certificate afrpamration of Merrill Lynch, contingent upon thepapval of the
foregoing proposal and satisfaction of all othemditions to the closing of the merger set fortlthe merger
agreement, and effective immediately prior to tfieative time of the merger, to provide that hoklef 9.00% Non-
Voting Mandatory Convertible Non-Cumulative PreéstiStock, Series 2, and the 9.00% Non-Voting Marglat
Convertible Non-Cumulative Preferred Stock, SeBieshall be entitled to 600 votes per share, anvdbte together as
a single class with, the holders of Merrill Lynatnemon stock on matters submitted for a vote of swattlers; anc

» aproposal to approve the adjournment of the speating, if necessary or appropriate, to soliditlitional proxies,
in the event that there are not sufficient votethattime of the special meeting to adopt the foireg proposals

The Merrill Lynch board of directors has fixed ttlese of business on October 10, 2008 as the retzaedfor the
holders of Merrill Lynch common stock for the spaneeting. The Merrill Lynch & Co., Canada Ltd.€MNill Lynch
Canada) board of directors has fixed the closeausiness on October 21, 2008 as the record datbddrolders of
exchangeable securities issued by Merrill Lyncha&gtanfor the special meeting. Only Merrill Lynchckbolders (including
holders of exchangeable securities issued by Mégriich Canada) of record at the applicable timeantitled to notice of,
and to vote at, the special meeting, or any adjoent or postponement of the special meeting. lermiar the merger and
the certificate amendment proposal to be apprawedholders of at least a majority of the Merrijirich shares outstanding
and entitled to vote thereon must vote in favoaadption of the merger agreement and approvaleotdrtificate
amendment.

Regardless of whether you plan to attend the spetimeeting, please submit your proxy with voting inguctions.
Please vote as soon as possible by accessing theriet site listed on the Merrill Lynch proxy card, by calling the toll-
free number listed on the Merrill Lynch proxy card or by submitting your proxy card by mail . If you hold your stock
in “street name” through a bank or broker, you ndistct your bank or broker to vote in accordandd whe instruction
form included with these materials and forwardegido by your bank or broker. This voting instruatimrm provides
instructions on voting by mail, telephone or thieinet at www.proxyvote.com. This will not prevewiu from voting in
person, but it will help to secure a quorum andéealded solicitation costs. Any holder of Merkiiilnch common stock
who is present at the special meeting may voteeisgn instead of by proxy, thereby canceling amyipus proxy. In any
event, a proxy may be revoked in writing at anyetioefore the special meeting in the manner degtiibthe
accompanying document.

If you plan to attend, we ask that you notify owrgorate Secretary by calling (212) 670-0432 odsenan email to
corporate_secretary@ml.cam

Holders of Merrill Lynch preferred stock and holslef depositary shares representing Merrill Lynodfgrred stock are
not entitled to and are not being requested to abtke special meeting.

The Merrill Lynch board of directors, by unanimous vote at a meeting duly called, approved the mergeand the
merger agreement and unanimously recommends that Mell Lynch stockholders vote “FOR” adoption of the
merger agreement and “FOR” approval of the relatedcertificate amendment proposal and “FOR” the adjounment
of the Merrill Lynch special meeting if necessary nappropriate to permit further solicitation of pro xies.

Please do not send any stock certificates at thiigrte.

BY ORDER OF THE BOARD OF DIRECTORS,

Judith A. Witterschein
Corporate Secretary

October 31, 2008

YOUR VOTE IS IMPORTANT. PLEASE VOTE YOUR SHARES PRO MPTLY, REGARDLESS
OF WHETHER YOU PLAN TO ATTEND THE SPECIAL MEETING.
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REFERENCES TO ADDITIONAL INFORMATION

This document incorporates by reference importasirtess and financial information about Bank of Aicee
and Merrill Lynch from documents that are not imgd in or delivered with this document. You carnagbt
documents incorporated by reference in this doctunogimer than certain exhibits to those documetsequesting
them in writing or by telephone from the appromiabmpany at the following addresses:

Bank of America Corporation Merrill Lynch & Co., Inc.
Bank of America Corporate Ceni 222 Broadway— 17t Floor
100 N. Tryon Stree New York, New York 1003t
Charlotte, North Carolina 282¢ Attention: Judith A. Witterschei
Investor Relation Corporate Secretal
Telephone(704) 38t-5681 Telephone: (212) 6-0432

You will not be charged for any of these documtrasyou request. Bank of America and Merrill Lynch
stockholders requesting documents should do scolbgmiber 28, 2008, in order to receive them befoeé t
respective special meetings.

You should rely only on the information containedrworporated by reference into this documentoNe has
been authorized to provide you with informationttisadifferent from that contained in, or incorpiae by reference
into, this document. This document is dated Oct@ie2008, and you should assume that the infoamati this
document is accurate only as of such date. Youldhamsume that the information incorporated byresfee into
this document is accurate as of the date of suchrdent. Neither the mailing of this document to Mielcynch
stockholders or Bank of America stockholders neriisuance by Bank of America of shares of Bankmérica
common stock in connection with the merger willatesany implication to the contrary.

This document does not constitute an offer to selbr a solicitation of an offer to buy, any securites, or the
solicitation of a proxy, in any jurisdiction to or from any person to whom it is unlawful to make anysuch offer
or solicitation in such jurisdiction. Information contained in this document regarding Merrill Lynch has been
provided by Merrill Lynch and information contained in this document regarding Bank of America has beae
provided by Bank of America.

See“Where You Can Find More Informati” on page 123
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QUESTIONS AND ANSWERS ABOUT VOTING PROCEDURES FOR THE SPECIAL MEETINGS

Q: What do Merrill Lynch stockholders need to do now?

A: After you have carefully read this document &wagdle decided how you wish to vote your sharessplea
vote your shares promptly. Please vote as soonssipe by accessing the internet site listed en th
Merrill Lynch proxy card, by calling the toll-fresumber listed on the Merrill Lynch proxy card or by
submitting your proxy card by mail. If you hold yragtock in “street name” through a bank or brolyey
must direct your bank or broker to vote in accomawith the instruction form included with these
materials and forwarded to you by your bank or broKhis voting instruction form provides instructs
on voting by mail, telephone or the internet at wpnexyvote.com. Submitting your proxy card or
directing your bank or broker to vote your shardsemsure that your shares are represented aredi\ait
the Merrill Lynch special meeting. If you partictpan the Merrill Lynch Retirement Accumulation Rja
the Merrill Lynch Employee Stock Ownership Plartle Merrill Lynch 401(k) Savings & Retirement
Plan, and your account has investments in shargeoill Lynch common stock, you must provide
voting instructions to the plan trustee (eitherthia proxy card or by internet or telephone) ineoritr
your shares to be voted as you instruct. If nongpinstructions are received, the trustees wilevtbese
shares in the same ratio as the shares for whithgvimstructions have been provided. Your voting
instructions will be held in strict confidenceylbu participate in the Merrill Lynch Employee Stock
Purchase Plan, your shares must be voted in ardsunt. If you would like to attend the Merrill agh
special meeting, s¢“ Can | attend the Merrill Lynch special meeting arvde my shares in persc”

Q: What do Bank of America stockholders need to do no®

A: After you have carefully read this document #wade decided how you wish to vote your sharessplea
vote promptly by accessing the internet site ligsied/our proxy card, by calling the toll-free numbe
listed on your proxy card or by submitting your xyaard by mail. If you hold your stock in “street
name” through a bank or broker, you must directrymank or broker to vote in accordance with the
instructions you have received from your bank akbr. Submitting your proxy card or directing your
bank or broker to vote your shares will ensure yoatr shares are represented and voted at the &ank
America special meeting; sé8an | attend the Bank of America special meeting &ote my shares in
person” If you participate in The Bank of America 401(kpR] The Bank of America 401(k) Plan for
Legacy Companies or the Countrywide Financial Cafpon 401(k) Savings and Investment Plan and
your account has investments in shares of Banknoédca common stock, you must provide vol
instructions to the plan trustees (either via ttexp card or by internet or telephone) in orderyour
shares to be voted as you instruct. If no votirgjriurctions are received, your shares will not bedo
Your voting instructions will be held in strict ciashence.

Q: Why is my vote as a Merrill Lynch stockholder impottant?

A: If you do not vote by proxy, telephone or interaetvote in person at the Merrill Lynch special niregt it
will be more difficult for Merrill Lynch to obtaithe necessary quorum to hold its special meetng. |
addition, your failure to vote, by proxy, telephpiernet or in person, will have the same effext vot
against adoption of the merger agreement and appobthe related certificate amendment. The merge
agreement must be adopted and the related cedifcaendment must be approved by the holders of a
majority of the outstanding shares of Merrill Lynobmmon stock entitled to vote at a special meeting
The Merrill Lynch board of directors unanimously recommends that you vote to adopt the merger
agreement and approve the related certificate amemdent.

Q: Why is my vote as a Bank of America stockholder imprtant?

A: If you do not vote by proxy, telephone or interor vote in person at the Bank of America special
meeting, it will be more difficult for Bank of Amiela to obtain the necessary quorum to hold itsigpec
meeting. In addition, your failure to vote, by pyaelephone, internet or in person, will have thme
effect as a vote against the proposal to incrdasaumber of authorized shares of Bank of America
common stock. The proposal to increase the numteutborized shares of Bank of America common
stock must be approved by the holders of a majofithe votes represented by the outstanding sludires
Bank of
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America common stock and Series B Preferred Stotikesl to vote at its special meeting, voting
together without regard to class. Under Delawarg the affirmative vote of a majority of the votes
represented by the outstanding shares of Bank adrisian common stock entitled to vote at the special
meeting, counted separately as a class withouséhies B Preferred Stock, is also required to asmeh:
number of authorized shares of Bank of America comistock. In addition, the proposals to issue Bank
of America common stock in the merger and to anteadstock Plan each require the votes cast in favg
of each such proposal to exceed the votes castsigaich proposal at the special meeting, assuming
quorum.The Bank of America board of directors unanimouslyrecommends that you vote to
approve the issuance of the common stock in the ngar, the increase the number of authorized
shares of common stock and the amendment to the $toPlan.

If my shares are held in street name by my brokenyill my broker automatically vote my shares for
me?

No. Your broker cannot vote your shares withoutringions from you. You should instruct your broker
as to how to vote your shares, following the dimt your broker provides to you. Please check the
voting form used by your broker. Without instructso your shares will not be voted, which will hakie
effect described belov

What if | abstain from voting or fail to instruct m y broker?

If you are a Merrill Lynch stockholder and yolistain from voting or fail to instruct your brokiervote
your shares and the broker submits an unvoted pa“broker non-vote,” the abstention or broker non-
vote will be counted toward a quorum at the Metrjlhch special meeting, but it will have the same
effect as a vote against adoption of the mergexeagent and against approval of the related cextéic
amendment. With respect to the proposal to adjtherspecial meeting if necessary or appropriate in
order to solicit additional proxies, an abstentidgh have the same effect as a vote against thopgsal. |
you fail to instruct your broker to vote your stag@ur broker may vote your shares in its discretio
this proposal

If you are a Bank of America stockholder, an aksd@nor broker non-vote will be counted toward a
quorum at the Bank of America special meeting,itwtll have the same effect as a vote against the
proposal to increase the number of authorized st&rBank of America common stock. Abstentions
from voting, as well as broker namotes, are not treated as votes cast and, therefdrdave no effect o
the proposal to approve the issuance of sharesuok Bf America common stock in the merger or the
proposal to amend the Stock Plan, assuming a qu¢

Can | attend the Merrill Lynch special meeting andvote my shares in person?

Yes. All holders of Merrill Lynch common stock andaiangeable shares (issued by one of Merrill
Lynch’s Canadian subsidiaries, each exchangeateime share of Merrill Lynch common stock),
including stockholders of record and stockholdeh® Wwold their shares through banks, brokers, noes
or any other holder of record, are invited to aitéme Merrill Lynch special meeting. Holders of oett of
Merrill Lynch common stock and exchangeable shasesf their respective record dates can vote in
person at the Merrill Lynch special meeting. If yeme not a stockholder of record, you must obtain a
proxy, executed in your favor, from the record leoldf your shares, such as a broker, bank or other
nominee, to be able to vote in person at the Méuyihch special meeting. If you plan to attend kherrill
Lynch special meeting, you must hold your shargsimr own name or have a letter from the record
holder of your shares confirming your ownership gad must bring a form of personal photo
identification with you in order to be admitted. ivi# Lynch reserves the right to refuse admittatae
anyone without proper proof of share ownership itheut proper photo identificatio

Can | attend the Bank of America special meeting athvote my shares in person?

Yes. All holders of Bank of America common stock é®eties B Preferred Stock, including stockhol
of record and stockholders who hold their sharesuih banks, brokers, nominees or any other halfler
record, are invited to attend the Bank of Amerigacsal meeting. Holders of Bank of America comn
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stock and Series B Preferred Stock can vote iropesisthe Bank of America special meeting. If yoa a
not a stockholder of record, you must obtain a prexecuted in your favor, from the record holder o
your shares, such as a broker, bank or other n@niaée able to vote in person at the special ingpdf
you plan to attend the Bank of America special ingetyou must hold your shares in your own nam
have a letter from the record holder of your shamdirming your ownership and you must bring arfor
of personal photo identification with you in orderbe admitted. Bank of America reserves the right
refuse admittance to anyone without proper proafhafre ownership or without proper photo
identification.

Q: Will Merrill Lynch be required to submit the merger agreement to its stockholders even if th
Merrill Lynch board of directors has withdrawn, mod ified or qualified its recommendation?

A: Yes. Unless the merger agreement is terminated béfer®errill Lynch special meeting, Merrill Lynch
is required to submit the merger agreement tadiskbiolders even if the Merrill Lynch board of diters
has withdrawn, modified or qualified its recommetimta consistent with the terms of the merger
agreement

Q: Will Bank of America be required to submit the proposal to issue shares of Bank of Americ
common stock in the merger to its stockholders evahthe Bank of America board of directors has
withdrawn, modified or qualified its recommendation?

A: Yes. Unless the merger agreement is terminated béfierBank of America special meeting, Bank of
America is required to submit the proposal to issheres of Bank of America common stock in the
merger to its stockholders even if the Bank of Aiseeboard of directors has withdrawn, modified or
qualified its recommendation, consistent with terts of the merger agreeme

Q: Is the merger expected to be taxable to Merrill Lyh stockholders?

A: The merger is currently intended to qualify &serganization” within the meaning of Section 8&Bof
the Internal Revenue Code of 1986, as amendedhw¥ecrefer to as the Code, and holders of Merrill
Lynch common stock are not expected to recognigegam or loss for United States federal income tax
purposes on the exchange of shares of Merrill Lyswrthmon stock for shares of Bank of America
common stock in the merger, except with respecash received instead of fractional shares of Bdnk
America common stocl

However, as discussed below under “Recent Develafsyfaunder some circumstances Merrill Lynch
may issue preferred stock to the U.S. Treasuryyauntsto the Treasury’s Capital Purchase Program.
Because that issuance would prevent the mergerdratifying as a “reorganization,” both Bank of
America and Merrill Lynch have agreed that they ldomaive the tax opinion conditions to completidi
the merger that would otherwise apply and completemerger as a taxable transaction. If the merger
does not qualify as a “reorganization” within theaning of Section 368(a) of the Code, the merger
generally will be a taxable transaction to you, sad will generally recognize gain or loss in ancamt
equal to the difference, if any, between (i) thmf the value of the Bank of America common stock
plus the amount of any cash received instead ofifnaal shares of Bank of America common stock and
(i) your adjusted tax basis in the shares of Midtginch common stock exchanged in the mern

You should readUnited States Federal Income Tax Consequenceseoferger”’beginning on page 97
for a more complete discussion of the United Stigtdsral income tax consequences of the merger. Ta
matters can be complicated and the tax consequefties merger to you will depend on your particula
tax situation.You should consult your tax advisor to determine tk tax consequences of the merger
you.

Q: If am a Merrill Lynch stockholder, can | change o revoke my vote?

A: Yes. Regardless of the method you used to cast yater, if you are a holder of record, you may change
your vote by signing and returning a new proxy aaitth a later date, by calling the t-free number
listed on the Merrill Lynch proxy card or by acdegsthe internet site listed on the Merrill Lynclropy
card by 11:59 p.m. Eastern time on December 4, 2008y attending the Merrill Lynch special meeting
and voting by ballot at the special meeti
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If you are a Merrill Lynch stockholder of recorddawish to revoke rather than change your vote, you
must send written, signed revocation to Merrill tiin& Co., Inc., c/o BroadRidge Financial Services,
Registered Issuer Client Services Department, 5tcéties Way, Edgewood, NY 11717, which must be
received by 11:59 p.m. Eastern time on Decemb20d@8. You must include your control numkt

If you hold your shares in street name, and wisthtenge or revoke your vote, please refer to the
information on the voting instruction form includedth these materials and forwarded to you by your
bank, broker or other holder of record to see wating options

Any holder of Merrill Lynch common stock entitled tote in person at the Merrill Lynch special meg
may vote in person regardless of whether a progyble@n previously given, but the mere presence of a
stockholder at the special meeting will not consgitrevocation of a previously given pro:

If | am a Bank of America stockholder, can | changemy vote?

Yes. You may revoke any proxy at any time befors #ated by signing and returning a proxy card with
a later date, delivering a written revocation legtersuant to the instructions below, or by attagdhe
Bank of America special meeting in person, notifythe Corporate Secretary and voting by ballobhat t
special meeting. Bank of America stockholders nemydsheir written revocation letter to Bank of
America Corporation, Attention: Corporate Secretd@l S. Tryon Street, NC1-002-29-01, Charlotte,
North Carolina 28255. If you have voted your shdmgselephone or through the internet, you may ke
your prior telephone or internet vote by recordindifferent vote using telephone or internet votimgby
signing and returning a proxy card dated as ofta that is later than your last telephone or irgexote.

Any stockholder entitled to vote in person at ttemB of America special meeting may vote in person
regardless of whether a proxy has been previouggngbut the mere presence (without notifying the
Secretary of Bank of America) of a stockholderhat $pecial meeting will not constitute revocatid@ o
previously given proxy

If I am a Merrill Lynch stockholder with shares represented by stock certificates, should | send in
my Merrill Lynch stock certificates now?

No. You should not send in your Merrill Lynch stomdrtificates at this time. After the merger, Barik o
America will send you instructions for exchangingmll Lynch stock certificates for the merger
consideration. Unless Merrill Lynch stockholdersdfically request to receive Bank of America stock
certificates, the shares of Bank of America stdaiytreceive in the merger will be issued in bootyen
form. Please do not send in your stock certificatils your proxy card

When do you expect to complete the merger?

We currently expect to complete the merger oaftar December 31, 2008. However, we cannot assure
you when or if the merger will occur. We must figfttain the approvals of Merrill Lynch and Bank
America stockholders at the special meetings aadetuired regulatory approvals described below in
“Regulatory Approvals Required for the Mer”

Whom should | call with questions?

Merrill Lynch stockholders should call Georgedan., Merrill Lynch’s proxy solicitor, toll-freeta
(866) 873-6990 about the merger and related trénsac Bank of America stockholders should call
Laurel Hill Advisory Group, LLC, Bank of Ameri(s proxy solicitor, to-free at(866) 88¢-7083.
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SUMMARY

This summary highlights material information from t his document. It may not contain all of the
information that is important to you. We urge you to carefully read the entire document and the other
documents to which we refer in order to fully undestand the merger and the related transactions. See
“Where You Can Find More Information” on page 123.Each item in this summary refers to the page of
this document on which that subject is discussed imore detail. We have included page references
parenthetically to direct you to a more complete decription of the topics presented in this summary.

In the Merger, Merrill Lynch Stockholders Will Have a Right to Receive 0.8595 of a Share of Bank of
America Common Stock per Share of Merrill Lynch Conmon Stock (page 76)

We are proposing the merger of Merrill Lynch witiE® Merger Corporation, referred to as Merger Sub
which is a newly formed wholly owned subsidiaryBaznk of America. If the merger is completed, Mérril
Lynch will survive as a consolidated subsidianBahk of America, and Merrill Lynch common stock ib
longer be publicly traded. Under the terms of tterger agreement, holders of Merrill Lynch commatkt
will have the right to receive 0.8595 of a shar®ahk of America common stock for each share ofrMer
Lynch common stock held immediately prior to thergee. Bank of America will not issue any fractional
shares of Bank of America common stock in the metgelders of Merrill Lynch common stock who would
otherwise be entitled to a fractional share of Bahkmerica common stock will instead receive aroant in
cash based on the net proceeds from the sale optre market by the exchange agent, on behalf stiah
holders, of the aggregate fractional shares of Rdrkmerica common stock that would otherwise hagen
issued.

Example: If you hold 100 shares of Merrill Lynchhaoon stock, you will have a right to receive
85 shares of Bank of America common stock and lagagment instead of the 0.95 shares of Bank ofiéae
common stock that you otherwise would have received

What Holders of Merrill Lynch Stock Options and Other Equity-Based Awards Will Receive (page 76)

Upon completion of the merger, Merrill Lynch stamtions, restricted shares, restricted share units,
capital accumulation units, referred to as capsyaihd deferred equity units that are outstandimgediately
before completion of the merger will become stopkams, restricted shares, restricted share uwafs,units
and deferred equity units, respectively, of or barss of Bank of America common stock. The numlber o
common shares subject to these stock options, sfmuieciation rights, restricted share units, a@fspand
deferred equity units, and the exercise price ef\terrill Lynch stock options, will be adjusted bdson the
exchange ratio of 0.8595. In addition, the Metrithch 1986 Employee Stock Purchase Plan will berassl
by Bank of America in connection with the mergeithvBank of America common stock being substituiad
Merrill Lynch common stock.

Treatment of Merrill Lynch Preferred Stock in the M erger (page 77)

Upon completion of the merger, (i) each share ofrMd.ynch Floating Rate Non-Cumulative Preferred
Stock, Series 1, referred to as Merrill Lynch Prnefé Stock Series 1, issued and outstanding imrteddia
prior to completion of the merger will be converiatb one share of Bank of America Floating Rat&iNo
Cumulative Preferred Stock, Series 1, referrecstBank of America Preferred Stock Series 1, (igheshare
of Merrill Lynch Floating Rate Non-Cumulative Prafed Stock, Series 2, referred to as Merrill Lynch
Preferred Stock Series 2, issued and outstandineitiately prior to completion of the merger will be
converted into one share of Bank of America FlapfRate Non-Cumulative Preferred Stock, Seriesf2rned
to as Bank of America Preferred Stock Series B,déch share of Merrill Lynch 6.375% Non-Cumulativ
Preferred Stock, Series 3, referred to as Meryitidh Preferred Stock Series 3, issued and outstgndi
immediately prior to completion of the merger viié converted into one share of Bank of America 87
Non-Cumulative Preferred Stock, Series 3, refetoees Bank of America Preferred Stock Series 3,6ach
share of Merrill Lynch Floating Rate Non-Cumulati®esferred Stock, Series 4, referred to as Meuyitich
Preferred Stock Series 4, issued and outstandingeitiately prior to completion of the merger will be
converted into one share of Bank of America FlapfRate Non-Cumulative Preferred Stock, Seriesférned
to as Bank of America Preferred Stock Series 4eéch share of Merrill Lynch Floating Rate Non-
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Cumulative Preferred Stock, Series 5, referredstMarrill Lynch Preferred Stock Series 5, issued an
outstanding immediately prior to completion of therger will be converted into one share of Bank of
America Floating Rate Non-Cumulative Preferred Bt&eries 5, referred to as Bank of America Preférr
Stock Series 5, (vi) each share of Merrill Lynci@%6 Noncumulative Perpetual Preferred Stock, Séries
referred to as Merrill Lynch Preferred Stock Seiessued and outstanding immediately prior to gletion
of the merger will be converted into one share aflBof America 6.70% Noncumulative Perpetual Prefer
Stock, Series 6, referred to as Bank of AmericdePred Stock Series 6, (vii) each share of Meknthch
6.25% Noncumulative Perpetual Preferred StockeSéfj referred to as Merrill Lynch Preferred Stock
Series 7, issued and outstanding immediately poicompletion of the merger will be converted inte
share of Bank of America 6.25% Noncumulative PergldPreferred Stock, Series 7, referred to as Bdnk
America Preferred Stock Series 7, and (viii) edtdrs of Merrill Lynch 8.625% Non-Cumulative Pregsir
Stock, Series 8, referred to as Merrill Lynch Prnefé Stock Series 8, issued and outstanding imrtedgdia
prior to completion of the merger will be convertatb one share of Bank of America 8.625% Non-
Cumulative Preferred Stock, Series 8, referredstBank of America Preferred Stock Series 8.

The terms of the Bank of America Preferred StoakeSel, Bank of America Preferred Stock Series 2,
Bank of America Preferred Stock Series 3, Bank wietica Preferred Stock Series 4, Bank of America
Preferred Stock Series 5, Bank of America PrefeB®dk Series 6, Bank of America Preferred Stock
Series 7, and Bank of America Preferred Stock S&ieill be substantially identical to the termgtuodé
corresponding series of Merrill Lynch preferredcgtoexcept for the additional voting rights desedbin “The
Merger Agreement — Treatment of Merrill Lynch Preégl Stock,” starting on page 77. We sometimeg refe
to the Bank of America Preferred Stock Series hkBaf America Preferred Stock Series 2, Bank of Aioze
Preferred Stock Series 3, Bank of America PrefeBtdk Series 4, Bank of America Preferred Stock
Series 5, Bank of America Preferred Stock Seridga®k of America Preferred Stock Series 7, and B#nk
America Preferred Stock Series 8, collectivelytrees“New Bank of America Preferred Stock.”

Each outstanding share of Merrill Lynch non-conaetpreferred stock is presently represented by
depositary shares, or Merrill Lynch Depositary ®isathat are listed on the New York Stock Exchaank
represent (a) with respect to the Merrill LynchfBreed Stock Series 6 and Merrill Lynch Preferredc®
Series 7, a one-fortieth interest in a share ofrfMé&ynch preferred stock and (b) with respecttie Merrill
Lynch Preferred Stock Series 1, Merrill Lynch Predd Stock Series 2, Merrill Lynch Preferred Stock
Series 3, Merrill Lynch Preferred Stock Series €rMl Lynch Preferred Stock Series 5 and Merriinch
Preferred Stock Series 8, a one-twelve hundreddéhest in a share of Merrill Lynch preferred stock.

Each share of 9.00% Non-Voting Mandatory Convegtidbn-Cumulative Preferred Stock, Series 2, ang
the 9.00% Non-Voting Mandatory Convertible Non-Cuative Preferred Stock, Series 3, outstanding
immediately prior to the completion of the mergealsremain issued and outstanding and shall Hase t
rights, privileges, powers and preferences asostit in Merrill Lynch’s certificate of incorporatip as
amended by the certificate amendment describednhere

Holders of Merrill Lynch preferred stock and Melrtiynch Depositary Shares are not entitled to \ate
the merger or at the special meeting.

Treatment of Exchangeable Shares of Merrill Lynch &Co., Canada Ltd. (page 79)

In accordance with the terms of the merger agregrivirrill Lynch is obligated to redeem the
exchangeable shares of Merrill Lynch & Co., Canlaiti, referred to as Merrill Lynch Canada. The
documents governing the exchangeable shares prthatleas a result of the merger being proposediilve
Lynch Canada has the right to cause the redemfiiorepurchase by an affiliate of Merrill Lynch Gata) of
the exchangeable shares in accordance with thieistMerrill Lynch Canada has determined to exerits
right to redeem the exchangeable shares and iliatafhas determined to exercise its overridimgtito
purchase the exchangeable shares on the redendpti®nThe redemption date is the later of the fitthonto
business day following the date of the special mgeand December 4, 2008. On the redemption datdels
of the exchangeable shares will be required toodispf them in exchange for Merrill Lynch commonckt
on a one-for-one basis. The holders of exchangesdaiees who receive such Merrill Lynch common stock
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and continue to hold such Merrill Lynch common &tatthe time of the completion of the merger, will
subsequently receive the merger considerationaérséime manner as other holders of Merrill Lynch room
stock. The redemption or repurchase of the excladbigehares will not, however, be conditional ugien
completion of the merger.

Holders of Merrill Lynch Canada exchangeable sharesentitled to vote on the merger and at the iMerr
Lynch special meeting.

Stock Option Agreement (page 91)

On September 15, 2008, in connection with the meageeement, Merrill Lynch granted to Bank of
America an irrevocable option to purchase, undgagecircumstances, up to 19.9% of its outstanding
common shares at a price, subject to certain adgrds, of $17.05 per share.

The option is not exercisable until and unless i§ipelcevents relating to a competing business
combination offer take place. In order for BankAmfierica to exercise its stock option, both an faiftand a
“subsequent” triggering event must occur priorxpigtion of the option. Initial triggering eventelude
certain events relating to a competing bid for Mietynch, including: (1) board recommendation of,
entering into an agreement for, a competing acipiisiransaction (including a merger or an acquisipf
10% or more of Merrill Lynch’s common stock); (2)reouncement of an intention to enter into a coneti
transaction or to withdraw its recommendation &f herger; (3) any person acquiring 10% or more efri
Lynch’s common stock; (4) lsona fidecompeting acquisition proposal for Merrill Lynchgablicly
disclosed; (5) breach of the merger agreement &fégrill Lynch is approached by a third-party bidder
(6) filing by a third party of a notice with a bardgulatory authority regarding approval of a cotimue
transaction. A subsequent triggering event incluagsperson acquiring 20% or more of the commocokstd
Merrill Lynch or the events in (1) above at a 209¢dl.

The Merger Is Currently Intended to Be Tax-Free toMerrill Lynch Stockholders as to the Shares of
Bank of America Common Stock They Receive (page 97)

The merger is currently intended to qualify asenfganization” within the meaning of Section 368{f)
the Code, and it is a condition to our respectiigations to complete the merger that each of Bafnk
America and Merrill Lynch receive a legal opinianthat effect. As a reorganization, the merger galye
will be tax-free to you for United States federaiame tax purposes as to the shares of Bank of idaer
common stock you receive in the merger, excepahgrgain or loss that may result from the receimash
instead of fractional shares of Bank of America ooon stock that you would otherwise be entitledetreive.
However, as discussed below under “Recent Develafsyiaunder some circumstances Merrill Lynch may
issue preferred stock to the U.S. Treasury pursieatite Treasury’s Capital Purchase Program. Bectns
issuance would prevent the merger from qualifyisg@dreorganization,” both Bank of America and Nlerr
Lynch have agreed that they would waive the taxiopi conditions to completion of the merger thauldo
otherwise apply and complete the merger as a ttéinsahat will be taxable to you. If the merger is
completed as a taxable transaction, you will gdlyeracognize gain or loss in an amount equal ® th
difference, if any, between (i) the sum of the ealf the Bank of America common stock plus the amofi
any cash received instead of fractional sharesaokB®f America common stock and (ii) your adjusted
basis in the shares of Merrill Lynch common stox&hanged in the merger.

The United States federal income tax consequeresesided above may not apply to all holders of
Merrill Lynch common stock. Your tax consequendésiepend on your individual situation. Accordiggive
strongly urge you to consult your tax advisor fdull understanding of the particular tax conseqeces of the
merger to you.

Comparative Market Prices and Share Information (payes 21 and 117)

Bank of America common stock is quoted on the NYi®Her the symbol “BAC.” Merrill Lynch common
stock is quoted on the NYSE under the symbol “MER& following table shows the closing sale pricés
Bank of America common stock and Merrill Lynch conmrstock as reported on the NYSE on September 1
2008, the last trading day before we announcedntrger, and on October 30, 2008, the last pradécab
trading day before the distribution of this documdrhis table also shows the implied value of therger
consideration

NI
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proposed for each share of Merrill Lynch commortlstavhich we calculated by multiplying the closipdce
of Bank of America common stock on those dateshbyetxchange ratio of 0.8595.

Implied Value of
One Share of

Bank of America Merrill Lynch Merrill Lynch

Common Stock Common Stock Common Stock
At September 12, 20 $ 33.7¢ % 17.08 % 29.0(
At October 30, 200 $ 22.7¢ % 17.7¢ 3 19.5¢

The market price of Bank of America common stockMerrill Lynch common stock will fluctuate prior
to the merger. Merrill Lynch and Bank of Americacktholders are urged to obtain current market qtiotes
for the shares prior to making any decision witepect to the merger.

Merrill Lynch, Pierce, Fenner & Smith Incorporated Has Provided an Opinion to the Merrill Lynch
Board of Directors Regarding the Exchange Ratio (pge 56)

Merrill Lynch’s financial advisor, Merrill Lynch, ierce, Fenner & Smith Incorporated, referred to as
MLPFS, delivered its opinion to the Merrill Lynclodrd of directors to the effect that, as of Septmnid,
2008 and based upon and subject to the variousdesations described in its written opinion, thelange
ratio in the merger was fair, from a financial paifi view, to the holders of Merrill Lynch commotosk.

The full text of the written opinion of MLPFS, dated September 14, 2008, which sets forth the
assumptions made, procedures followed, assumptiongade, matters considered, and qualifications and
limitations on the review undertaken by MLPFS in rendering its opinion, is attached hereto as
Appendix E. Holders of Merrill Lynch common stock ae urged to, and should, read the opinion
carefully and in its entirety. MLPFS has not assumeé any responsibility for updating or revising its
opinion based circumstances or events occurring aft the date thereof.

MLPFS provided its opinion for the use and benafithe Merrill Lynch board of directors in connexti
with its consideration of the merger. The MLPFSnigu addresses only the fairness, from a finarpoait of
view, of the exchange ratio in the merger as ot&aper 14, 2008, the date of the MLPFS opinion. The
MLPFS opinion does not address the merits of thiedying decision by Merrill Lynch to engage in the
merger and does not constitute a recommendatitmfzsv any holder of Merrill Lynch common stock sl
vote on the proposed merger or any other matter.

J.C. Flowers & Co. LLC and Fox-Pitt Kelton Cochran Caronia Waller Have Each Provided an Opinion
to the Bank of America Board of Directors Regardingthe Exchange Ratio (page 63)

Bank of America’s financial advisors, Fox-Pitt KaitCochran Caronia Waller (USA) LLC, referred to a
FPK, and J.C. Flowers & Co. LLC, referred to as FlBwers, each delivered an opinion to the boérd o
directors of Bank of America to the effect thatgdSeptember 14, 2008, and based upon and subjdet
various assumptions, methodologies, limitations @ntbiderations described in such opinion, the axgh
ratio to be paid by Bank of America in the mergasviair, from a financial point of view, to Bank of
America.

The full text of FPK’s written opinion, dated Septenber 14, 2008, is attached hereto as Appendix D.
The full text of J.C. Flowers’ written opinion, dated September 14, 2008, is attached hereto as
Appendix C. Bank of America stockholders are urgedo read each of these opinions carefully and in its
entirety for information regarding the assumptionsmade, methodologies used, factors considered and
limitations upon the review undertaken by each of PK and J.C. Flowers in rendering its opinion.
Neither FPK nor J.C. Flowers has assumed any respsibility for updating or revising its opinion based
on circumstances or events occurring after the datthereof.

Each of FPK and J.C. Flowers provided its opiniontfie information of and assistance to the boérd o
directors of Bank of America in connection with désnsideration of the merger. Each opinion addseeaty
the fairness to Bank of America, from a financiair of view, of the exchange ratio to be paid tanB of
America in the merger as of September 14, 2008]#be of each opinion. Neither opinion addresses th
underlying business decision of Bank of Americatoceed with or effect the merger and related &etisns
or the relative merits of the merger as comparetttier transactions that may have been availaldatd of
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America. Neither opinion constitutes a recommeruaetd any stockholder of Bank of America as to tsueh
stockholder should vote with respect to the issearf@ank of America common stock or any other aratt

The Merrill Lynch Board of Directors Unanimously Recommends that Merrill Lynch Stockholders Vote
“FOR” Adoption of the Merger Agreement and Approval of the Related Certificate Amendment
(pages 33 and 51)

The Merrill Lynch board of directors believes ttia¢ merger is in the best interests of Merrill Lirand
its stockholders and has unanimously approved #rgen and the merger agreement and the relataticadet
amendment. The Merrill Lynch board of directors ningously recommends that Merrill Lynch stockholders
vote “FOR” adoption of the merger agreement andRF@pproval of the related certificate amendment.

To review the background of, and Merrill Lynch’ssens for, the merger, as well as certain riskaead|
to the merger, see pages 49 through 51, pagesdigth54, and 23, respectively.

The Bank of America Board of Directors UnanimouslyRecommends that Bank of America
Stockholders Vote “FOR” the Approval of the Issuane of Shares of Bank of America Common Stock in
the Merger, the Increase in the Number of Authorizd Shares of Common Stock and the Amendment to
the Stock Plan (pages 29 and 54)

The Bank of America board of directors believeg tha merger is in the best interests of Bank of
America and its stockholders and has unanimouglycsmed the merger and the merger agreement. Thie Bal
of America board of directors unanimously recomnsetiéhit Bank of America stockholders vote “FOR” the
proposal to issue shares of Bank of America comstock in the merger.

The Bank of America board of directors also hasiimausly approved the proposals to increase the
authorized number of shares of Bank of America comstock and amend the Stock Plan. The Bank of
America board of directors determined that the psafs are advisable and in the best interests it B&
America and its stockholders. The Bank of Amerioard of directors unanimously recommends that yaie v
“FOR” the proposals to increase the authorized remolb shares of Bank of America common stock and
“FOR” the amendment to the Stock Plan. The appsoehthese proposals are not conditions to the
consummation of the merger.

To review the background of, and Bank of Amerigaasons for, the merger, as well as certain risks
related to the merger, see pages 49 through 5&sg@agthrough 55, and 23, respectively.

Merrill Lynch’s Executive Officers and Directors Have Financial Interests in the Merger That Differ
From Your Interests (page 73)

Merrill Lynch’s executive officers and directorsvesfinancial interests in the merger that are défife:
from, or in addition to, the interests of Merrilyhch stockholders. The Merrill Lynch board of dies was
aware of and considered these interests, among moiters, in evaluating and negotiating the merger
agreement and the merger, and in recommending tdlMegnch stockholders that the merger agreenent
adopted.

The Merrill Lynch equity compensation plans and alegreements generally provide for, with respect
employees, the vesting and settlement of equitgdasvards upon a termination of a grantee’s empboym
without “cause” or for “good reason” (as such teams defined in the applicable equity compensatian or
letter agreement) in connection with the merger, anth respect to non-employee directors, the eseigint of
equity-based awards upon completion of the mef@ertain equity compensation awards granted to John
Thain and Nelson Chai vest automatically upon aaghaf control. Assuming that the merger is congulein
December 31, 2008, the aggregate cash value oktat/er unexercisable stock-based awards as ofdsueh
that would be settled or become exercisable dtieet@ompletion of the merger that are held as etidte
hereof by each of Messrs. Thain, Chai, Gregory Figrand Robert McCann, each of Merrill Lynch’s tre
other executive officers (as a group) and Mernjhth’s nine non-employee directors (as a group),
respectively, is approximately $5,221,176, $1,188, %0, $0, $0 and $2,005,813, and the aggregate ca
value of unvested or unexercisable stock-baseddsnss of such date that would not be settled aorhec
exercisable upon completion of the merger but wialdettled or become exercisable upon a qualifying
termination immediately following the merger thas &eld as of the date hereof by each of Mess@inTh
Chai, Fleming and McCann, each of Merrill Lynchisde
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other executive officers (as a group) and Mernjhth’s nine non-employee directors (as a group),
respectively, is approximately $3,214,985, $1,188,%11,361,207, $9,597,788, $34,555,074 and $0otin
cases, the estimates are based on the closinggirig@nk of America’s common stock as of October 30
2008, and attribute no value to any stock optiamsesall stock options held by these executivesldibe
underwater based on that price. Upon a terminatitinout cause, certain executive officers haveriflet to
retain their options and exercise them until thgietion of their stated term.

In connection with entering into the merger agreetmBank of America agreed that it would work
together in good faith with respect to the treathwdrcertain outstanding Merrill Lynch equity-basaaards
of certain executive officers of Merrill Lynch, ilmeling Mr. Thain. This agreement was in furtheraote
discussions held earlier in the day and about wttietMerrill Lynch board of directors was informadd was
advised that any changes to such Merrill Lynch gbased awards would be subject to the approviieof
Management Development & Compensation Committebeoboard of directors of Merrill Lynch. Bank of
America has engaged in discussions with each osMe%hain, Fleming, McCann and Montag concernirg t
terms of their employment following completion betmerger and has discussed certain compensatory
arrangements with each of them. These proposedgemaents seek to ensure continued service andthkgn
executives’ interests with the combined compangrafonsummation of the merger. The parties have not
entered into any definitive agreements, and thanebe no assurance that agreement will be reacttlecmy
of the four executives. Any agreements that areredtinto will not become effective unless andluhé
merger is completed.

Merrill Lynch executive officers and directors alsave rights to indemnification and directors’ and
officers’ liability insurance that will survive cgofetion of the merger. Please see “The Merger —riller
Lynch’s Officers and Directors Have Financial I&ls in the Merger” beginning on page 73 for infation
about these financial interests.

Holders of Merrill Lynch Common Stock and Preferred Stock Do Not Have Appraisal Rights (page 69)

Appraisal rights are statutory rights that, if apgble under law, enable stockholders to dissemhfan
extraordinary transaction, such as a merger, adértand that the corporation pay the fair valuaHeir
shares as determined by a court in a judicial @dicey instead of receiving the consideration offee
stockholders in connection with the extraordinaansaction. Appraisal rights are not availablelin a
circumstances, and exceptions to these rightsrakéded under the Delaware General Corporation Lasva
result of one of these exceptions, the holders efrl Lynch common stock and preferred stock ave n
entitled to appraisal rights in the merger.

Conditions That Must Be Satisfied or Waived for theMerger to Occur (page 88)

Currently, we expect to complete the merger onfter ®ecember 31, 2008. As more fully described in
this document and in the merger agreement, the letioyp of the merger depends on a number of canti
being satisfied or, where legally permissible, veaivThese conditions include, among others, recéitite
requisite approvals of each company’s stockholdbesreceipt of all required regulatory approvaisl(iding
approval by the Board of Governors of the FedeesldRve System), and (in most circumstances) thegptsaf
legal opinions by each company regarding the Urftiedes federal income tax treatment of the merger.

The merger is not conditioned upon the approvéhefamendment to the Stock Plan or the adoption of
the amendment to the Bank of America amended asidtesl certificate of incorporation to increase the
number of authorized shares of Bank of America comstock.

We cannot be certain when, or if, the conditiontheomerger will be satisfied or waived, or that th
merger will be completed.

Termination of the Merger Agreement (page 89)

Merrill Lynch and Bank of America may mutually agre terminate the merger agreement before
completing the merger, even after stockholder ag@dras long as the termination is approved by edi¢che
Merrill Lynch and Bank of America boards of directo
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In addition, either Merrill Lynch or Bank of Amedanay decide to terminate the merger agreement, eV
after stockholder approval,

« if a governmental entity issues a l-appealable final order prohibiting the merc

« if a governmental entity which must grant a reqaiaiapproval as a condition to the merger denieb
approval of the merger and such action has becorakand no-appealable

« if the other party breaches the merger agreemeatiay that would entitle the party seeking to
terminate the agreement not to consummate the mexggect to the right of the breaching party to
cure the breach within 30 days following writtertioe (unless it is not possible due to the nature o
timing of the breach for the breaching party toectire breach’

« if the other party has committed a breach in antenel respect of its obligation to use reasonakelst
efforts to obtain stockholder approv

« if the merger has not been completed by Septenhe2QD9, unless the reason the merger has not beg
completed by that date is a breach of the mergereagent by the company seeking to terminate the
merger agreement;

« if Merrill Lynch stockholders do not adopt the merggreement at the Merrill Lynch special meeting
or if Bank of America stockholders do not apprave issuance of Bank of America common stock in
the merger at the Bank of America special mee

Bank of America may terminate the merger agreernfi¢iné Merrill Lynch board of directors withdraws
or adversely changes its recommendation of the energcommends a competing takeover proposal to
acquire Merrill Lynch or fails to recommend to Miéricynch stockholders that they reject any other
competing tender offer or exchange offer or if MEbynch breaches its agreement not to solicitestbffers.
The stock option agreement remains in effect ifrtteeger agreement is terminated. For a descrijptidhe
stock option agreement, please refer to “Stock@ptigreement,” beginning on page 91.

Regulatory Approvals Required for the Merger (page70)

Both Merrill Lynch and Bank of America have agreaedise reasonable best efforts to obtain all
regulatory approvals required to complete the @atisns contemplated by the merger agreement. These
approvals include approval from or notices to tloai8l of Governors of the Federal Reserve Systderreel
to as the Federal Reserve Board, the SecuritieEacdange Commission, referred to as the SEC, the
Financial Industry Regulatory Authority, referredas FINRA, the Federal Energy Regulatory Commigsio
referred to as FERC, the Financial Services Authoréferred to as FSA, the Financial Services Agenf
Japan, the Commodity Futures Trading Commissidarned to as the CFTC, the Department of Justice,
referred to as the DOJ, the Federal Trade Comnnisegderred to as the FTC, the Federal Depositramsie
Corporation, referred to as the FDIC, the Utah Dipant of Financial Institutions, the New York Stoc
Exchange, referred to as the NYSE, the New YorkeIdanking Department, various state and foreign
securities, banking, consumer finance, mortgag&ibgrand insurance authorities, various self-retpua
organizations, the filing of a joint proxy staterharith the SEC, filing of a certificate of Mergeiitivthe
Secretary of State of Delaware, any notices tdliagé with the Small Business Administration, neésl to as
the SBA, and various other federal, state and dore2gulatory authorities or any courts, admintstea
agencies or commissions or other governmental atitt® Bank of America and Merrill Lynch have
completed, or will complete, the filing of applicais and notifications to obtain the required ratprdy
approvals. Although we do not know of any reasoly wk cannot obtain these regulatory approvals in a
timely manner, we cannot be certain when or if viléabtain them.

Board of Directors and Management of Bank of Ameria following Completion of the Merger (page 69)

Upon completion of the merger, the board of directif Bank of America will consist of those direxto
serving immediately prior to the completion of therger and three directors to be mutually agreeah tyy
Bank of America and Merrill Lynch from among theopée serving as directors of Merrill Lynch immediigt
prior to the completion of the merger.
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The Rights of Merrill Lynch Stockholders will Change as a Result of the Merger (page 100)

The rights of Merrill Lynch stockholders will cham@s a result of the merger due to differencesainkB
of America’s and Merrill Lynch’s governing documenthis document contains descriptions of stockdrold
rights under each of the Bank of America and Melsihch governing documents, and describes the nahte
differences between them.

Bank of America will Hold its Special Meeting on Deember 5, 2008 (page 27)

The Bank of America special meeting will be heldimecember 5, 2008, at 11:00 a.m., local time, at in
the Palmetto Ballroom of the International Trade&eat 200 North College Street, Charlotte, NCthast
special meeting, Bank of America stockholders bdlasked to:

 approve the issuance of Bank of America commorkstothe merger
 approve the amendment to the Stock F

« approve a proposal to adopt an amendment to thk &afimerica amended and restated certificate of]
incorporation, to increase the number of authorsteares of Bank of America common stock from
7.5 billion to 10 billion; anc

« approve the adjournment of the special meetingedessary or appropriate, to solicit additionakjge
in the event that there are not sufficient votethattime of the special meeting to approve thedoing
proposals

Record Date. Only holders of record at the close of busines®fer 10, 2008, will be entitled to vote at
the special meeting. Each share of Bank of Amerazamon stock and Series B Preferred Stock is edtit
one vote. Holders of common stock and Series Beed Stock vote together without regard to clAssof
the record date of October 10, 2008, there wer2155%4,382 shares of Bank of America common stock a
7,667 shares of Series B Preferred Stock entitiatte at the special meeting.

Required Vote. Approval of the issuance of shares of Bank of Acgecommon stock in the merger and
the amendment to the Stock Plan each requiresaies ¢ast in favor of each such proposal to exted
votes cast against such proposal at the specialmgd®y the holders of the Bank of America commtotk
and Series B Preferred Stock, voting together witlmegard to class, assuming a quorum. Because the
required vote is based on the votes cast in faeuch proposal exceeding the votes cast againhkt su
proposal, your failure to vote, a broker non-vateu abstention will not be treated as a vote aadt
therefore, will have no effect on these two profpgsessuming a quorum.

Approval of the proposal to increase the numbexuthorized shares of Bank of America common stock
requires the affirmative vote of a majority of thates represented by the outstanding shares of 8ank
America common stock and Series B Preferred Stotikesl to vote at the special meeting, voting tbge
without regard to class. Under Delaware law, tHigraftive vote of a majority of the votes represshby the
outstanding shares of Bank of America common séattkled to vote at the special meeting, counted
separately as a class without the Series B Prelf&teck, is also required to increase the numbautforized
shares of Bank of America common stock. Becauseoappis based on the affirmative vote of a majoat
votes represented by shares outstanding, thedditwote, a broker non-vote or an abstentionhvlle the
same effect as a vote against the proposal.

If there is a quorum, approval of any necessappropriate adjournment of the special meetingiregu
the votes cast in favor of such proposal to extkedotes cast against such proposal at the speekting by
the holders of the Bank of America common stock @ades B Preferred Stock, voting together without
regard to class. In the absence of a quorum, theiapmeeting may be adjourned by the approvahef t
majority of the voting power of the outstanding sapresent and entitled to vote at the speciatintee

As of the record date, directors and executiveceffi of Bank of America and their affiliates had thght
to vote 36,507,724 shares of Bank of America comstook and no shares of Series B Preferred Stack, o
0.73% of the outstanding Bank of America sharegledtto be voted at the special meeting. We culyen
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expect that each of these individuals will votdrtkaares of Bank of America common stock in fapbthe
proposals to be presented at the special meeting.

Merrill Lynch will Hold its Special Meeting on December 5, 2008 (page 31)

The Merrill Lynch special meeting will be held or&mber 5, 2008, at 8:00 a.m., local time, at Merri
Lynch Headquarters at 4 World Financial Center, Nawk, NY. At the special meeting, Merrill Lynch
stockholders will be asked to:

« adopt the merger agreeme
» approve the related certificate amendment;

« approve the adjournment of the special meetingedessary or appropriate, to solicit additionakjge
in the event that there are not sufficient votethattime of the special meeting to approve thegomng
proposals

Record Date. Only holders of record of Merrill Lynch commoroek at the close of business October 10,
2008 and holders of record of exchangeable shatbe &lose of business October 21, 2008, will ttitled to
vote at the special meeting. Each share of Méduyitich common stock and each exchangeable shateiss
by Merrill Lynch Canada and exchangeable into draes of Merrill Lynch common stock) is entitleddoe
vote. As of the record date of October 10, 2008dtwere 1,598,690,442 shares of Merrill Lynch canm
stock and as of the record date of October 21, 20@8e were 1,436,244 shares of exchangeable stuitled
to vote at the special meeting.

Required Vote. Adoption of the merger agreement and approvéi®felated certificate amendment
each require the affirmative vote of the holdera ofiajority of the outstanding shares of Merrilhich
common stock entitled to vote. Because approvased on the affirmative vote of a majority of gsar
outstanding, a Merrill Lynch stockholder’s failu@vote, a broker non-vote or an abstention willhthe
same effect as a vote against adoption of the magyeement and approval of the related certificate
amendment.

Approval of any necessary adjournment of the spenggting may be obtained by the affirmative vdte o
the holders of a majority of the shares presepeiison or represented by proxy and entitled to abthe
special meeting. Because approval of such adjounhiméased on the affirmative vote of a majoritglares
present or represented, abstentions will havedheesffect as a vote against this proposal. Ifareua
registered holder, failure to vote by proxy or grgon will have the same effect as a vote agdiisptoposal.
If you hold in street name, your broker may voteryshares in its discretion on this proposal.

As of the October 10, 2008 record date, directatsexecutive officers of Merrill Lynch had the righ
vote 2,410,356 shares of Merrill Lynch common stark0.15% of the outstanding Merrill Lynch common
stock entitled to be voted at the special meetiig.currently expect that each of these individwalsvote
their shares of Merrill Lynch common stock in fawdrthe proposals to be presented at the specielinge

Information about the Companies (page 34)
Bank of America Corporation

Bank of America Corporation is a Delaware corpamtia bank holding company and a financial holding
company under U.S. federal law. Bank of Americarie of the world’s largest financial institutiosgrving
individual consumers, small and middle market besses and large corporations with a full rangeaoking,
investing, asset management and other financiatiakdnanagement products and services. The company
provides unmatched convenience in the United Staggging more than 59 million consumer and small
business relationships with more than 6,000 rétaiking offices, more than 18,000 ATMs and award-
winning online banking with nearly 24 million actiwsers. The company serves clients in 175 cosrdnid
has relationships with 99 percent of the U.S. Fatbi00 companies and 80 percent of the FortuneaG&ilD.
As of June 30, 2008, Bank of America had total otidated assets of approximately $1.7 trillionatot
consolidated deposits of approximately $785 bilonl total consolidated stockholders’ equity of
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approximately $163 billion. Bank of America is atbe parent company of Countrywide Financial
Corporation, which Bank of America acquired on Jul2008. The principal executive offices of Baifik o
America are located in the Bank of America Corpa@éenter, 100 N. Tryon Street, Charlotte, NorthoGaa
28255, and its telephone number is (704) 386-5681.

Additional information about Bank of America ans gubsidiaries is included in documents incorpdrate
by reference in this document. See “Where You dad More Information” on page 123.

MER Merger Corporation

Merger Sub is a Delaware corporation and a wholyed subsidiary of Bank of America and was
formed solely for the purpose of consummating tleegar. Merger Sub has not carried on any activities
date, except for activities incidental to its fotina and activities undertaken in connection wita t
transactions contemplated by the merger agreembatprincipal executive offices of Merger Sub areated
in the Bank of America Corporate Center, 100 N.ofrptreet, Charlotte, North Carolina, and its tetepe
number is (704) 386-5681.

Merrill Lynch & Co., Inc.

Merrill Lynch was formed in 1914 and became a pipliraded company on June 23, 1971. In 1973, it
created the holding company, Merrill Lynch & Cag¢l, a Delaware corporation that, through its dlibsgies,
is one of the world’s leading capital markets, adwy and wealth management companies with officei
countries and territories and total client assé&pproximately $1.6 trillion at June 27, 2008. &%
investment bank, it is a leading global trader anderwriter of securities and derivatives acrobsoad range
of asset classes, and it serves as a strategisoaiduicorporations, governments, institutions iadd/iduals
worldwide. In addition, Merrill Lynch owns a 45% tung interest and approximately half of the economi
interest of BlackRock, Inc., one of the world’sdast publicly traded investment management compamiid
approximately $1.4 trillion in assets under manageinat June 30, 2008. The principal executive effiof
Merrill Lynch are located at 4 World Financial CentNew York, New York 10080, and its telephone bem
is (212) 449-1000.

Additional information about Merrill Lynch and issibsidiaries is included in documents incorporated
reference in this document. See “Where You Can Motk Information” on page 123.
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SELECTED CONSOLIDATED HISTORICAL FINANCIAL DATA OF BANK OF AMERICA

Set forth below are highlights derived from BankAafierica’s audited consolidated financial statersent
as of and for the years ended December 31, 2008dhr2007, and Bank of America’s unaudited conatdid
financial statements as of and for the six monttded June 30, 2008 and 2007. The results of opasator
the six months ended June 30, 2008, are not nedgssdicative of the results of operations foetfull year
or any other interim period. Bank of America mamagat prepared the unaudited information on the same
basis as it prepared Bank of America’s audited alissted financial statements. In the opinion ohBaf
America management, this information reflects djuatments, consisting of only normal recurring
adjustments, necessary for a fair presentatiohisfdata for those dates. You should read thigminédion in
conjunction with Bank of America’s consolidateddirtial statements and related notes included itk B&n
America’s Annual Report on Form 10-K for the yeaded December 31, 2007, and Bank of America’s
Quarterly Report on Form 10-Q for the quarter entlate 30, 2008, which are incorporated by referé@mce
this document and from which this information isided. See “Where You Can Find More Information” on
page 123 and “Recent Developments” on page 35.

Bank of America — Summary of Consolidated FinanciaData

Six Months Ended
June 30, Years Ended December 31,
2008 2007 2007 2006 2005 2004 2003
(Dollars in millions, except per share information)

Income statement

Net interest incom $ 2061 $ 16,65¢ $ 34437 $ 3459 $ 30,737 $ 27,96( $ 20,50¢
Noninterest incom 16,70¢ 21,18 31,88¢ 37,98¢ 26,43¢ 22,72¢ 18,27(
Total revenue, net of interest expe 37,31¢ 37,84( 66,31¢ 72,58( 57,17¢ 50,68¢ 38,77
Provision for credit losse 11,84( 3,04t 8,38t 5,01( 4,01« 2,76¢ 2,83¢
Noninterest expense, before merger

and restructuring charg 18,371 18,12¢ 36,60( 34,79: 28,26¢ 26,39« 20,15t
Merger and restructuring charg 382 18€ 41C 80t 412 61¢€ —
Income before income tax 6,71¢ 16,48: 20,92« 31,97: 24,48( 20,90¢ 15,781
Income tax expens 2,09¢ 5,467 5,942 10,84( 8,01t 6,961 5,01¢
Net income 4,62( 11,01¢ 14,98: 21,13: 16,46¢ 13,947 10,76:
Average common shares issued an

outstanding (in thousand 4,431,871 4,426,041  4,42357' 4,526,63  4,008,68: 3,758,500 2,973,40

Average diluted common shares
issued and outstanding (in

thousands 4,460,63. 4,487,22. 4,480,25. 4,595,891 4,068,141 3,823,94. 3,030,35!
Performance ratios
Return on average ass 0.52% 1.44% 0.94% 1.4% 1.3(% 1.34% 1.44%
Return on average common
stockholder’ equity 6.0€ 16.8¢ 11.0¢ 16.27 16.51 16.47% 21.5C
Total ending equity to total ending
asset: 9.4¢ 8.8t 8.5¢ 9.27 7.8¢€ 9.0z 6.7€
Total average equity to total averag
asset: 8.9¢ 8.6€ 8.5¢ 8.9C 7.8¢€ 8.1Z2 6.6¢
Dividend payou 134.7: 45.71 72.2¢ 45.6¢ 46.61 46.31 39.7¢
Per common share data
Earnings $ 0.9€ $ 247 $ 33t $ 46€ $ 41C $ 371 $ 3.62
Diluted earnings 0.9t 2.44 3.3C 4.5¢ 4.04 3.64 3.5
Dividends paic 1.2¢ 1.1z 2.4C 2.12 1.9C 1.7¢C 1.44
Book value 31.11 29.9¢ 32.0¢ 29.7( 25.32 24.7( 16.8€
Market price per share of common
stock
Closing $ 2387 $ 488¢ $ 412 $ 533¢ $ 46.1f $ 46.9¢ $ 40.2¢
High closing 45.0% 54.0¢ 54.0¢ 54.9( 47.0¢ 47.44 41.77
Low closing 23.8i 48.8( 41.1C 43.0¢ 41.57 38.9¢ 32.82
Market capitalization $ 106,29: $ 216,92 $ 183,100 $ 238,02: $ 184,58t $ 190,14 $ 115,92¢
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Six Months Ended

June 30, Years Ended December 31
2008 2007 2007 2006 2005 2004 2003
(Dollars in millions, except per share information)
Average balance shee
Total loans and leas: $ 877,15( $ 727,19! $ 776,15 $ 652,41 $ 537,21f $ 472,617 $356,22(
Total asset 1,759,771 1,541,64. 1,602,07. 1,466,68  1,269,89. 1,044,63. 749,10:
Total depositt 786,81: 691,89¢ 717,18: 672,99! 632,43: 551,55¢ 406,23
Long-term debt 201,82¢ 153,59: 169,85! 130,12 97,70¢ 92,30z 67,077
Common stockholde’ equity 140,84¢ 130,71¢ 133,55! 129,77: 99,59( 84,58¢ 50,03t
Total stockholder equity 158,07¢ 133,56 136,66 130,46: 99,86 84,81¢ 50,091
Asset quality
Allowance for credit losses(: $ 17637 $ 943¢ $ 12,206 $ 941 $ 844( $ 9,02¢ $ 6,57¢
Nonperforming assets measured at
historical cost(2 9,74¢ 2,392 5,94¢ 1,85¢ 1,60: 2,45¢ 3,021
Allowance for loan and lease losses ¢
percentage of total loans and lease
outstanding measured at historical
cost(3) 1.9¢% 1.2(% 1.3% 1.2¢% 1.4% 1.65% 1.6€%
Allowance for loan and lease losses as a
percentage of total nonperforming
loans and leases measured at
historical cos 187 397 207 50t 532 39C 21t
Net charg-offs $ 633 $ 2922 $ 6480 $ 453 $ 456 $ 311 $ 3,10¢
Net charge-offs as a percentage of
average loans and leases outstanding
measured at historical cost (3 1.4€% 0.81% 0.84% 0.7(% 0.85% 0.6€% 0.87%0
Nonperforming loans and leases as a
percentage of total loans and lease
outstanding measured at historical
cost(3) 1.0€ 0.3C 0.64 0.2t 0.2¢€ 0.4z 0.77
Nonperforming assets as a percentac
total loans, leases and foreclosed
properties(2,3 1.1z 0.3z 0.6¢ 0.2¢€ 0.2¢ 0.47 0.81
Ratio of the allowance for loan and le
losses at period end to net charge-
4) 1.34 1.54 1.7¢ 1.9¢ 1.7¢€ 2.71 1.9¢
Capital ratios (period end)
Risk-based capita
Tier 1 8.25% 8.52% 6.81% 8.64% 8.25% 8.2(% 8.02%
Total 12.6( 12.11 11.02 11.8¢ 11.0¢ 11.7: 12.0¢
Tier 1 Leverage 6.0¢ 6.32 5.0¢ 6.3¢€ 5.91 5.8¢ 5.8¢€

(1) Includes the allowance for loan and lease lossebtlee reserve for unfunded lending commitme

(2) Balances and ratios do not include nonperformiagéoheld-for-sale included in other assets and
nonperforming availab-for-sale debt securitie

(3) Ratios do not include loans measured at fair vadwecordance with Statement of Financial Accountin
Standards No. 159The Fair Value Option for Financial Assets and Bircial Liabilities,” at and for the
year ended December 31, 2007 and at and for thedseznded June 30, 2008 and 2(

(4) Net charg-off ratios for the six month periods are calculatedan annualized bas
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SELECTED CONSOLIDATED HISTORICAL FINANCIAL DATA OF MERRILL LYNCH

Set forth below are highlights derived from Mertilinch’s audited consolidated financial data aarud
for the years ended on the last Friday of 2003ujinc2007 and Merrill Lynch’s unaudited consolidated
financial data as of and for the six months endext 27, 2008, and June 29, 2007. The results ashbpes
for the six months ended June 27, 2008, are nassecily indicative of the results of operationstfe full
year or any other interim period. The unauditedimfation was prepared on the same basis as Meyritth’s
audited consolidated financial statements. In ghiaion of Merrill Lynch management, this informatio
reflects all adjustments, consisting of only normealurring adjustments, necessary for a fair ptasien of
this data for those dates. You should read th@imétion in conjunction with Merrill Lynch’s consdated
financial statements and related notes incorpofayagference within Merrill Lynch’s Annual Repam
Form 10-K for the year ended December 28, 2007 Medill Lynch’s Quarterly Report on Form 10-Q fibre
quarter ended June 27, 2008, which are incorpotatedference in this document and from which this
information is derived. See “Where You Can Find Blorformation” on page 123 and “Recent
Developments” on page 35.

Merrill Lynch & Co., Inc. — Summary of Consolidated Financial Data

Six Months Ended Years Ended Last Friday in December
June 27, June 29, 2007 2006 2005 2004 2003
2008 2007 (52 weeks) (52 weeks (52 weeks (53 weeks (52 weeks

(Dollars in millions, except per share amounts)
Results of Operations

Total revenue $18,74: $ 4454:$ 62,67F $ 69,35. $ 46,84t $ 31,91¢ $ 27,39:
Less interest expen: 17,924 25,47¢ 51,42¢ 35,57, 21,57 10,41¢ 7,844
Revenues, net of interest expe 81¢ 19,06: 11,25( 33,78: 25,27 21,50( 19,54¢
Noninterest expenst 12,23( 13,33¢ 24,08! 23,977 18,51¢ 15,99 14,47«
Pre-tax (loss)/earnings from continuing

operations (11,419 5,72 (12,83)) 9,81( 6,761 5,50¢ 5,07¢
Income tax (benefit)/expen: (4,809 1,687 (4,199 2,71% 1,94¢ 1,24¢ 1,341
Net (loss)/earnings from continuit

operations $ (6,609% 404($ (863)% 7,097 $ 481t$ 426/ % 3,73
Pre-tax earnings from discontinued

operations $ (B9 391 ¢ 1397 $ 6l€$ 47C$ 327$  14¢€
Income tax expense (benet (44) 134 537 214 16¢ 15¢E 43
Net (loss)/earnings from discontinuec

operations $ 13 % 257 $ 86C $ 402 $ 301 $ 17z $ 10s
Net (loss)/earnings applicable to

common stockholders(: $ (7,029)% 417 % (8,04)$ 7,311% 504€$ 4395 3$ 3,797

Financial Position (period end)

Total asset $966,21( $1,076,32: $1,020,05 $841,29¢ $681,01! $628,09¢ $480,23:
Shor-term borrowings(2 282,71: 398,75¢ 316,54! 284,22t 221,38¢ 180,05¢ 111,72
Deposits 100,45¢ 82,80. 103,98° 84,12« 80,01¢ 79,74¢ 79,45
Long-term borrowings 270,43¢  226,01¢ 260,97 181,40( 132,40¢ 119,51: 85,17¢
Junior subordinated notes (related to

trust preferred securitie 5,19 4,40: 5,15¢ 3,81: 3,092 3,092 3,20¢
Total stockholder equity 34,77¢ 42,19: 31,93 39,03t 35600 31,37( 28,88¢

Common Share Data (in thousands
except per share amounts)
(Loss)/earnings per shai
Basic (loss)/earnings per common sk

from continuing operatior $ (719)$% 467$% (10.79%$ 79€$ 53:2$% 462% 4.1C
Basic (loss)/earnings per common st
from discontinued operatioi (0.09) 0.31 1.04 0.4€ 0.34 0.1¢ 0.1z

Basic (loss)/earnings per common st$ (7.16) $ 4.9t $ (969% 84:% 5663% 4813 4.2C
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Six Months Ended Years Ended Last Friday in Decembe!
June 27, June 29, 2007 2006 2005 2004 2003
2008 2007 (52 weeks (52 weeks (52 weeks (53 weeks) (52 weeks
(Dollars in millions, except per share amounts

Diluted (loss)/earnings p

common share from continuin

operations $ (71n$ 422 $ (107H$ 717 $ 48 $ 421 $ 371
Diluted (loss)/earnings per

common share from

discontinued operatior (0.09) 0.2¢ 1.04 0.4z 0.31 0.17 0.1C
Diluted (loss)/earnings p
common shar $ (718$ 450 $ (969% 75 $ 5.1 $ 43t $ 387

Weighted-average shares
outstanding

Basic 978,46. 837,55. 830,41f 868,09* 890,74« 912,93  900,71:
Diluted 978,46. 926,77 830,41 962,96 977,73t  1,003,77 980,94
Shares outstanding at per-end  985,37¢ 862,55¢ 939,11: 867,97. 919,20: 931,82t  949,90°
Book value per shai $ 214:$ 4355 $ 293¢ $ 413t $ 358, $ 329¢ $ 29.9¢
Dividends paid per sha 0.7¢C 0.7¢C 1.4C 1.0C 0.7¢ 0.64 0.64

Financial Ratios
Pre-tax profit margin from
continuing operation N/M 30.(% N/M 29.(% 26.1% 25.6% 26.(%
Return on average ass N/M 0.4 N/M 0.¢ 0.7 0.€ 0.8
Return on average common
stockholders’ equity from

continuing operation N/M 21.4 N/M 20.1 15.C 13.¢ 14 .4
Other Statistics
Full-time employees(s 60,00C 61,90( 64,20C  56,20( 54,60( 50,60( 48,10(

N/M = not meaningful

(1) Net(loss)/earnings less preferred stock divide

(2) Consists of payables under repurchase agreemehtseaarities loaned transactions and short-term
borrowings.

(3) Excludes full-time employees on salary continuasemerance of 2,800 and 300 at June 27, 2008 and
June 29, 2007, and 700, 100, 200, 100 and 20@ dash Friday in December 2007, 2006, 2005, 200d, a
2003, respectively
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UNAUDITED SELECTED PRO FORMA COMBINED FINANCIAL INF ORMATION

The following table shows unaudited pro forma camabli financial information about the financial
condition and results of operations, including giesire data and financial ratios, after giving dffedhe
merger. The unaudited pro forma financial informatassumes that the merger is accounted for uhder t
purchase method of accounting with Bank of Ametieated as the acquirer. Under this method of
accounting, the assets and liabilities of Merrifhich will be recorded by Bank of America at theitimated
fair values as of the date the merger is complé&ibd.table sets forth the information as if the geehad
become effective on June 30, 2008, with respefihémcial condition data, and on January 1, 200# w
respect to the results of operations data. Theditealiselected pro forma combined financial infaiiorahas
been derived from and should be read in conjunctiitin the consolidated financial statements and¢teted
notes of both Bank of America and Merrill Lynch, isfhare incorporated in the document by referemce a
the more detailed unaudited pro forma condensedumd financial information, including the notesgitéto,
appearing elsewhere in this document. See “WhereGan Find More Information” on page 123 and
“Unaudited Pro Forma Condensed Combined Financfalination” on page 38.

The unaudited pro forma condensed combined finhimd@mation is presented for illustrative purpsse
only and does not indicate the financial resultthefcombined companies had the companies actuedin
combined at the beginning of each period presentadthe impact of possible business model chariges.
unaudited pro forma condensed combined financfatmmation also does not consider any potential ictpaf
current market conditions on revenues, expense@iffiies, asset dispositions, and share repurchasesg
other factors. In addition, as explained in mor&ilin the accompanying notes to the unauditedfpnma
condensed combined financial information, the pralary allocation of the pro forma purchase priegected
in the unaudited pro forma condensed combined diighimformation is subject to adjustment and mayyv
significantly from the actual purchase price allimathat will be recorded upon completion of therger.

Six Months Endec Twelve Months Endec
June 30, 200¢ December 31, 2007(1
(Dollars in millions, except per share data

Pro Forma Combined:
Income Statemeni

Net interest incom $ 22,31¢ % 39,92t
Noninterest incom 16,05: 37,581
Total revenue, net of interest expel 38,37: 77,51%
Provision for credit losse 12,17t 8,52¢
Noninterest expense before merger and restructehagges 30,33t 60,88¢
Merger and restructuring charg 827 41C
Income (loss) from continuing operations before@me taxe: (4,96¢) 7,68¢
Income tax expense (benel (2,799 1,61¢
Income (loss) from continuing operatic (2,167 6,07(
Average common shares issued and outstandingduséimds 5,272,85! 5,137,32.
Average diluted common shares issued and outstgufiin

thousands 5,272,85! 5,263,28!
Performance ratios
Return on average ass (0.15% N/M
Return on average common stockhol’ equity (3.38% N/M
Total equity to total assets (period el 7.72% N/M
Total average equity to total average as 7.2(% N/M
Dividend payout ratio(2 — 212.3¢
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Six Months Endec Twelve Months Endec
June 30, 200¢ December 31, 2007(1
(Dollars in millions, except per share data

Per common share data

Earnings (loss) from continuing operatic $ (056 $ 1.0¢
Diluted earnings (loss) from continuing operatir (0.5€) 1.07
Cash dividends pai 1.2¢ 2.4C
Book value 31.9¢ N/M
Average balance shee

Total loans and leas: 953,67- N/M
Total asset 2,838,79: N/M
Total deposit: 890,26( N/M
Long-term debt 444,15; N/M
Common stockholde’ equity 175,96 N/M
Total stockholder equity 204,39: N/M
Capital Ratios

Risk-based capite 7.8€% N/M
Tier 1 12.11% N/M
Total 4.7¢% N/M
Leverage

(1) Average balance sheet amounts and capital and i@ties as of December 31, 2007 are not meaningful
(N/M) as purchase accounting adjustments were calcuatefl June 30, 200

(2) The pro forma dividend payout ratio is not presérite the six months ended June 30, 2008 as prodor
income from continuing operations for the period iset loss. If presented, the pro forma divideagbjpit
ratio would be (218.06

(3) Bank of America’s historical per share data is fagrdor the year ended December 31, 2007, and the
six months ended June 30, 2008, and Merrill Lyad@mparable information is as of or for the yeates
December 28, 2007 and the six months ended JurizdQ3,
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COMPARATIVE PER SHARE DATA

The following table sets forth for Bank of Americammon stock and Merrill Lynch common stock
certain historical, pro forma and pro forma-equivdlper share financial information. In accordawih
requirements of the SEC, the pro forma and pro &equivalent per share information gives effed¢hto
merger as if the merger had been effective on dtesdoresented, in the case of the book value aladaas if
the merger had become effective on January 1, 20Qfe case of the net income and dividends pafd.d
The unaudited pro forma data in the tables asshatahie merger is accounted for using the purchreetbod
of accounting and represents a current prelimieatynate based on available information of the doeth
company'’s results of operations. The pro formarfaial adjustments record the assets and liabilitfes
Merrill Lynch at their preliminary estimated faialues and are subject to adjustment as additiof@mation
becomes available and as additional analyses &i@med. See “Unaudited Pro Forma Condensed Cordbin
Financial Information” on page 38. The informatiarthe following table is based on, and shoulddzr
together with, the historical financial informatitimat we have presented in our prior filings wiie SEC. See
“Where You Can Find More Information” on page 123.

We anticipate that the merger will provide the camd company with financial benefits that include
reduced operating expenses and revenue enhanceppanmtunities. The unaudited pro forma information,
while helpful in illustrating the financial characistics of the combined company under one set of
assumptions, does not reflect the impact of posdibsiness model changes as a result of curretemar
conditions which may impact revenues, expenseieffigies, asset dispositions, share repurchasesthed
factors. It also does not necessarily reflect whathistorical results of the combined company Wddve
been had our companies been combined during tlegg®lp nor is it indicative of the results of ogenas in
future periods or the future financial positiontleé combined company. The Comparative Per Shar@ Dat
Table for the six months ended June 2008 and taegreded December 2007 combines the historicahieco
per share data of Bank of America and subsidiamesMerrill Lynch and subsidiaries giving effectthe
merger as if the merger had become effective onalgrl, 2007, using the purchase method of acaoginti
The pro forma adjustments are based upon availatlenation and certain assumptions that the Bdnk o
America management believes are reasonable. Upupletion of the merger, the operating results ofrie
Lynch will be reflected in the consolidated finaalcstatements of Bank of America on a prospectagsd

Comparative Per Share Data

Per
Bank of Pro Forma Equivalent
America(l) Merrill Lynch(1) Combined(2) MER Share(3)

Income (loss) from continuing operations for the yar

ended December 2007:
Basic $ 3.3t $ (10.79) $ 1.0¢ $ 0.94
Diluted 3.3C (10.79) 1.07 0.92
Income (loss) from continuing operations for the i

months ended June 2008:

Basic 0.9¢ (7.179) (0.56) (0.4¢)
Diluted 0.9t (7.19) (0.56) (0.4¢)
Dividends Paid:

For the year ended December 2( 2.4C 1.4C 2.4C 2.0€
For the six months ended June 2! 1.2¢ 0.7C 1.2¢€ 1.1C
Book Value(4):

As of yea-end December 20C 32.0¢ 29.3¢ N/M N/M

As of montt-end June 200 31.11 21.42 31.9¢ 27.47

(1) Bank of America’s historical per share data is fagrdor the year ended December 31, 2007, and the
six months ended June 30, 2008, and Merrill Lyad@mparable information is as of or for the yeates
December 28, 2007, and the six months ended Juriz0Q8.

(2) Does not reflect the impact of business model ceag a result of current market conditions whiely m
impact revenues, expense efficiencies, asset digpmsand share repurchases, among other fathats,
may result as a consequence of the merger anddiregly, does not attempt to predict or suggesirtit
results.

(3) Reflects Merrill Lynch shares at the exchange ratif.8595.

(4) Book value as of December 31, 2007, is not meaniff/M) as purchase accounting adjustments were
calculated as of June 30, 20
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CAUTIONARY STATEMENT REGARDING FORWARD-LOOKING STAT EMENTS

This document contains or incorporates by referengember of forward-looking statements, including
statements about the financial conditions, resfltgperations, earnings outlook and prospects okRd
America, Merrill Lynch and the potential combinezhgpany and may include statements for the period
following the completion of the merger. You candimany of these statements by looking for word$ ssc
“plan,” “believe,” “expect,” “intend,” “anticipaté,“estimate,” “project,” “potential,” “possible” oother
similar expressions.

The forward-looking statements involve certain siskd uncertainties. The ability of either Bank of
America or Merrill Lynch to predict results or thetual effects of its plans and strategies, ordlaighe
combined company, is subject to inherent uncestalfactors that may cause actual results or eagring
differ materially from such forward-looking statente include those set forth on page 23 under
“Risk Factors,” as well as, among others, the foifay:

« those discussed and identified in public filingshwthe SEC made by Bank of America or
Merrill Lynch;

< completion of the merger is dependent on, amongrdttings, receipt of stockholder and regulatory
approvals, the timing of which cannot be prediatgith precision and which may not be received at

« the extent and duration of continued economic aatket disruptions and governmental regulatory
proposals to address these disruptis

» the merger may be more expensive to complete thtitigated, including as a result of unexpected
factors or events

« the integration of Merrill Lynch’s business and mgi®ns with those of Bank of America may take
longer than anticipated, may be more costly thaitipated and may have unanticipated adverse &
relating to Merrill Lyncl's or Bank of Americ’'s existing businesse

* the anticipated cost savings and other synergiéiseofnerger may take longer to be realized or nudy n
be achieved in their entirety, and attrition in lafignt, partner and other relationships relatmghe
merger may be greater than expec

« decisions to restructure, divest or eliminate besinunits or otherwise change the business miitha
company;

« the risk of new and changing regulatand/orregulatory actions in the U.S. and internationadiyc

« the exposure to litigation, including the posstiithat litigation relating to the merger agreemamd
related transactions could delay or impede the ¢etiop of the merge!

Because these forward-looking statements are dubj@ssumptions and uncertainties, actual resuatp
differ materially from those expressed or impligdthese forward-looking statements. You are caetiomot
to place undue reliance on these statements, vgpieak only as of the date of this document or #te df any
document incorporated by reference in this document

All subsequent written and oral forward-lookingtstaents concerning the merger or other matters
addressed in this document and attributable to B&mmerica or Merrill Lynch or any person acting their
behalf are expressly qualified in their entiretythg cautionary statements contained or referréal thois
document. Except to the extent required by appléckw or regulation, Bank of America and Merrilyrich
undertake no obligation to update these forwarditog statements to reflect events or circumstaaftes the
date of this document or to reflect the occurresfognanticipated events.
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RISK FACTORS

In addition to the other information included amtorporated by reference in this document, stoakdrsl
should consider the matters described below inrdgteng whether to adopt the merger agreement gitave the
related certificate amendment in the case of Melsihch stockholders, and approve the issuanceaokBf
America common stock in the merger, the amendraghetStock Plan and the increase in the numbautforized
shares of Bank of America common stock in the cBBank of America stockholders.

Because the market price of Bank of America commeatnck will fluctuate, Merrill Lynch stockholders ganot
be sure of the market value of the merger considara they will receive.

Upon completion of the merger, each share of Mdryihch common stock will be converted into merger
consideration consisting of 0.8595 of a share ofkiBaf America common stock. The market value ofrtrerger
consideration may vary from the closing price ohBaf America common stock on the date we annoutived
merger, on the date that this document was mailédietrrill Lynch stockholders, on the date of theapl meeting
of the Merrill Lynch stockholders and on the date@mplete the merger and thereafter. Any changfeeimarket
price of Bank of America common stock prior to cdetipn of the merger will affect the market valuetlee merger
consideration that Merrill Lynch stockholders wilceive upon completion of the merger. Accordinglythe time
of the special meeting, Merrill Lynch stockholdanidl not know or be able to calculate the markdtezof the
merger consideration they would receive upon cotigrief the merger. Neither company is permittetetoinate
the merger agreement or resolicit the vote of Mdryinch stockholders solely because of changabhémmarket
prices of either company’s stock. There will beaaijustment to the merger consideration for chaimgéee market
price of either shares of Bank of America commatlstor shares of Merrill Lynch common stock. Stpecice
changes may result from a variety of factors, iditlg general market and economic conditions, chamgeur
respective businesses, operations and prospedtsegulatory considerations. Many of these facémesbeyond our
control. You should obtain current market quotagifor shares of Bank of America common stock amdf@ares of
Merrill Lynch common stock.

We may fail to realize all of the anticipated beitsfof the merger.

The success of the merger will depend, in pargumability to realize the anticipated benefits andt savings
from combining the businesses of Bank of America lerrill Lynch. However, to realize these antidigzh benefit:
and cost savings, we must successfully combinbuk@esses of Bank of America and Merrill Lynchw# are not
able to achieve these objectives, the anticipadeefits and cost savings of the merger may noeakzed fully or
at all or may take longer to realize than expected.

Bank of America and Merrill Lynch have operated ,amdtil the completion of the merger, will contintee
operate, independently. It is possible that thegrdtion process could result in the loss of keplegees, the
disruption of each company’s ongoing businessésoansistencies in standards, controls, procedamdsolicies
that adversely affect our ability to maintain redaships with clients, customers, depositors angleyees or to
achieve the anticipated benefits of the mergeegdirdtion efforts between the two companies wilb alivert
management attention and resources. These inmgrattters could have an adverse effect on eabtenill
Lynch and Bank of America during such pre-mergansition period and for an undetermined period afte
consummation of the merger.

The market price of Bank of America common stockexfthe merger may be affected by factors differémam
those affecting the shares of Merrill Lynch or Bandf America currently.

The businesses of Bank of America and Merrill Lywidffier in important respects and, accordingly, tbsults
of operations of the combined company and the niaukee of the combined company’s shares of comsiook
may be affected by factors different from thoseenily affecting the independent results of operetiof Bank of
America and Merrill Lynch. For a discussion of thesinesses of Bank of America and Merrill Lynch ahdertain
factors to consider in connection with those busses, see the documents
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incorporated by reference in this document andmedeto under “Where You Can Find More Information”
beginning on page 123.

Merrill Lynch stockholders will have a reduced owrship and voting interest after the merger and wélkercise
less influence over management.

Merrill Lynch’s stockholders currently have thehigo vote in the election of the board of direstof Merrill
Lynch and on other matters affecting Merrill Lynthen the merger occurs, each Merrill Lynch stodttdothat
receives shares of Bank of America common stockbgitome a stockholder of Bank of America with ecpatage
ownership of the combined organization that is msrolaller than the stockholder’s percentage owngrshMerrill
Lynch. It is expected that the former stockhold&rMerrill Lynch as a group will own less than 23%ithe
outstanding shares of Bank of America immediatéigrahe merger. Because of this, Merrill Lynchisckholders
will have less influence on the management anctjgaliof Bank of America than they now have on tlamagemer
and policies of Merrill Lynch.

Termination of the merger agreement could negatiw@hpact Merrill Lynch.
If the merger agreement is terminated, there mayabieus consequences including:

« Merrill Lynch’s businesses may have been adverisahacted by the failure to pursue other beneficial
opportunities due to the focus of management omihiger, without realizing any of the anticipateshéfits
of completing the merger; ai

« the market price of Merrill Lynch common stock miglecline to the extent that the current marketepri
reflects a market assumption that the merger wiltdmpleted

If the merger agreement is terminated and Mersitidh’s board of directors seeks another mergeusiniess
combination, Merrill Lynch stockholders cannot legtain that Merrill Lynch will be able to find a i willing to
pay an equivalent or more attractive price tharpitiee Bank of America has agreed to pay in thegerer

The opinions obtained by Merrill Lynch and Bank &merica from their respective financial advisors uiot
reflect changes in circumstances between signing therger agreement and the merger.

Neither Merrill Lynch nor Bank of America has olstad updated opinions as of the date of this doctifnem
its financial advisors. Changes in the operationb@ospects of Bank of America or Merrill Lynclergeral market
and economic conditions and other factors that bealgeyond the control of Bank of America and MetLminch,
and on which each financial advisor’s opinion wasdul, may significantly alter the value of BanlAaierica or
Merrill Lynch or the prices of shares of Bank of Arita common stock or Merrill Lynch common stocktbg time
the merger is completed. None of the opinions speaalof the time the merger will be completed asfamy date
other than the date of such opinions. Becauseerdillerrill Lynch nor Bank of America currently acippates askin
any of its financial advisors to update its resjpecbpinion, none of the opinions will address fhieness of the
exchange ratio from a financial point of view a¢ time the merger is completed. Each of the Mdryitich board o
directors’ recommendation that Merrill Lynch stookders vote “FOR” adoption of the merger agreenast
“FOR” approval of the related certificate amendmemt the Bank of America board of directors’ recoendation
that Bank of America stockholders vote “FO&3proval of the issuance of shares of Bank of Acaetbmmon stoc
in the merger, however, is as of the date of tbisudhent. For a description of the opinions thatiérynch and
Bank of America received from their respective fioial advisors, please refer to “The MergerGpinion of Merrill
Lynch’s Financial Advisor” and “The Merger — Opimi® of Bank of America’s Financial Advisors”. For a
description of the other factors considered by Mdrynch’s board of directors and Bank of Amerisdoard of
directors in determining to approve the mergeragterefer to “The Merger — Merrill Lynch’s Reasdosthe
Merger; Recommendation of the Merrill Lynch Boafdarectors” and “The Merger — Bank of AmericaReason
for the Merger; Recommendation of the Bank of Amemoard of Directors”.
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The merger agreement limits Merrill Lync's ability to pursue alternatives to the merg

The merger agreement contains “no shop” provisibag subject to limited exceptions, limit Mertilynch’s
ability to discuss, facilitate or commit to compefithird-party proposals to acquire all or a sigaift part of the
company. These provisions might discourage a patazimpeting acquiror that might have an intenestcquiring
all or a significant part of Merrill Lynch from ceidering or proposing that acquisition even if @re prepared to
pay consideration with a higher per share markeeghan that proposed in the merger, or mightltésa potential
competing acquiror’s proposing to pay a lower gare price to acquire Merrill Lynch than it mighherwise have
proposed to pay. Merrill Lynch can consider andipgiate in discussions and negotiations with respean
alternative proposal so long as the Merrill Lynaiald of directors determines in good faith (afemsultation with
legal counsel) that failure to do so would cauge itiolate its fiduciary duties to Merrill Lynchiackholders under
applicable law.

The merger is subject to the receipt of consentsl approvals from government entities that may impos
conditions that could have an adverse effect on tteembined company following the merger.

Before the merger may be completed, various apfs@raonsents must be obtained from the FedersdiRe
Board and various domestic and foreign bank regojasecurities, antitrust, insurance and othehnaties. These
governmental entities, including the Federal Res@&ward, may impose conditions on the completiothefmerger
or require changes to the terms of the merger.ofigh Bank of America and Merrill Lynch do not curtly expect
that any such conditions or changes would be inthdbere can be no assurance that they will noabe such
conditions or changes could have the effect ofyilegacompletion of the merger or imposing additiorasts on or
limiting the revenues of Bank of America followitlge merger, any of which might have a material eskveffect ol
Bank of America following the merger.

The merger is subject to closing conditions, inclad stockholder approval, that, if not satisfied @raived, will
result in the merger not being completed, which magult in material adverse consequences to Meriinch’s
business and operations.

The merger is subject to closing conditions, inoigdhe approval of Merrill Lynch and Bank of Amesi
stockholders that, if not satisfied, will prevehétmerger from being completed. The closing cooithat Merrill
Lynch stockholders adopt the merger agreementttendlosing condition that Bank of America stocldesk
approve the issuance of Bank of America commorkstothe merger, may not be waived under applicmeand
must be satisfied for the merger to be completegtrifiLynch currently expects that all directorsdeexecutive
officers of Merrill Lynch will vote their shares ®ferrill Lynch common stock in favor of the prop&spresented at
the special meeting. Bank of America currently etpé¢hat all directors and officers of Bank of Aisarwill vote
their shares of Bank of America common stock irofeof the proposals presented at the special ngedfiMerrill
Lynch’s stockholders do not adopt the merger agestror if Bank of America’s stockholders do not apge the
issuance of Bank of America common stock in thegeeand the merger is not completed, the resulsitgre of
the merger could have a material adverse impadiamill Lynch’s business and operations. In additio the
required approvals and consents from governmentdies and the approval of Merrill Lynch and BasfkAmerica
stockholders, the merger is subject to a numbettadr conditions beyond Bank of America’s and MEekynch’s
control that may prevent, delay or otherwise matgradversely affect its completion. We cannotdicewhether
and when these other conditions will be satisfigek “The Merger Agreement — Conditions to Comptiete
Merger” beginning on page 88.

Merrill Lynch officers and directors have financiainterests in the merger that differ from the intests of
Merrill Lynch stockholders.

Merrill Lynch’s executive officers and directorsveafinancial interests in the merger that are difé from, or
in addition to, the interests of Merrill Lynch’soskholders. The members of the Merrill Lynch boafdirectors
were aware of and considered these interests, aotheg matters, in evaluating and negotiating tleegar
agreement and the merger, and in recommending tdlMegnch stockholders that the merger

25




Table of Contents

agreement be adopted. Please see “The Merger —INlgnch’s Officers and Directors Have Financiakérests in
the Merger” beginning on page 73 for informatiomatthese financial interests.

The shares of Bank of America common stock to beaiged by Merrill Lynch stockholders as a resultthie
merger will have different rights from the shareg Merrill Lynch common stock.

Upon completion of the merger, Merrill Lynch stooktters will become Bank of America stockholders and
their rights as stockholders will be governed by ¢krtificate of incorporation and bylaws of Barildmerica. The
rights associated with Merrill Lynch common stock different from the rights associated with Bahldmerica
common stock. Please see “Comparison of Stockisil&eghts” beginning on page 100 for a discussibthe
different rights associated with Bank of Americarecoon stock.

The merger may be a taxable transaction to you.

The merger is currently intended to qualify asenfganization” within the meaning of Section 36&8(&)he
Code, and holders of Merrill Lynch common stock iaoé expected to recognize any gain or loss fotddhbtates
federal income tax purposes on the exchange oéstmMerrill Lynch common stock for shares of Barfk
America common stock in the merger, except witlpeesto cash received instead of fractional shafr@&ank of
America common stock. However, if Merrill Lynch igss preferred stock to the U.S. Treasury pursuettitet CPP,
the merger will not qualify as a reorganizationg éme parties have agreed to waive the tax opicliosing
conditions. In the event that the merger does ualify as a “reorganization” within the meaningSction 368(a)
of the Code, the merger generally will be a taxat@asaction to you, and you will generally recagngain or loss
in an amount equal to the difference, if any, bemnvé) the sum of the value of the Bank of Amegoanmon stock
plus the amount of any cash received instead ofifnaal shares of Bank of America common stock @hgour
adjusted tax basis in the shares of Merrill Lynommon stock exchanged in the merger. You shouldi‘téaited
States Federal Income Tax Consequences of the Mebgginning on page 97 for a more complete discussion
the United States federal income tax consequerfdbg anerger. Tax matters can be complicated a@dath
consequences of the merger to you will depend om particular tax situatioriYou should consult your tax
advisor to determine the tax consequences of the nger to you.
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THE BANK OF AMERICA SPECIAL MEETING

This section contains information about the speuiakting of Bank of America stockholders that hasrb
called to consider and approve the issuance oéstarBank of America common stock in the merdes, t
amendment to the Stock Plan and the increase inutmber of authorized shares of Bank of Americaroom stock

Together with this document, Bank of America i9asnding you a notice of the special meeting afwdma of
proxy that is solicited by the Bank of America kaf directors. The special meeting will be heldactember 5,
2008, at 11:00 a.m., local time, in the PalmettrBam of the International Trade Center at 200tNdZollege St.,
Charlotte, NC.

Matters to Be Considered
The purpose of the special meeting is to vote on

 a proposal for approval of the issuance of shar&ank of America common stock to the stockholdsrs
Merrill Lynch in the merget

« a proposal to approve an amendment to the Stock

< aproposal to adopt an amendment to the Bank ofridsmamended and restated certificate of incorpmrat
to increase the number of authorized shares of BaAknerica common stock from 7.5 billion to
10 billion; and

» aproposal to approve the adjournment of the spewating, if necessary or appropriate, to soéditlitional
proxies, in the event that there are not sufficiaes at the time of the special meeting to apptbe
foregoing proposals

Proxies

Each copy of this document mailed to holders oflBaihAmerica common stock and Series B PreferrediSt
is accompanied by a form of proxy with instructidosvoting by mail, by telephone or through theemet. If you
hold stock in your name as a stockholder of reemd are voting by mail, you should complete andrrethe proxy
card accompanying this document to ensure that yaigris counted at the special meeting, or ataatjgurnment ¢
postponement of the special meeting, regardlessether you plan to attend the special meeting. iiay also
vote your shares by telephone or through the ieteinformation and applicable deadlines for votiiygtelephone
or through the internet are set forth in the erediggroxy card instructions.

If you hold your stock in “street name” throughank or broker, you must direct your bank or brakevote in
accordance with the instructions you have recefi@a your bank or broker.

If you hold stock in your name as a stockholderegbrd, you may revoke any proxy at any time befoie
voted by signing and returning a proxy card witatar date, delivering a written revocation leteBank of
America’s Secretary, or by attending the speciatting in person, notifying the Secretary, and \@tiy ballot at
the special meeting. If you have voted your shbyetelephone or through the internet, you may rewssur prior
telephone or internet vote by recording a differaste, or by signing and returning a proxy carcedats of a date
that is later than your last telephone or inteuude.

Any stockholder entitled to vote in person at thecal meeting may vote in person regardless othérea
proxy has been previously given, but the mere meséwithout notifying the Secretary) of a stockleslat the
special meeting will not constitute revocation gdraviously given proxy.

Written notices of revocation and other communaraiabout revoking your proxy should be addressed t
Bank of America Corporation
101 S. Tryon Street
NC1-002-29-01
Charlotte, North Carolina 28255
Attention: Alice A. Herald
Corporate Secretary
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If your shares are held in “street name” by a bambroker, you should follow the instructions ofuydoank or
broker regarding the revocation of proxies.

All shares represented by valid proxies that weikecthrough this solicitation, and that are nebked, will be
voted in accordance with your instructions on thexp card or as instructed via internet or teleghdfiyou make
no specification on your proxy card as to how yantwour shares voted before signing and returitjriygur proxy
will be voted “FOR” approval of the issuance of ’dsaof Bank of America common stock in the mertje@QR”
approval of the amendment to the Stock Plan, “F@pgroval of the charter amendment to increaseuheer of
authorized shares of Bank of America common stock"&@OR” approval of the proposal to adjourn thedal
meeting, if necessary or appropriate, to solicdithnal proxies in the event that there are ndficgent votes at the
time of the special meeting to approve the propogstcording to the Bank of America restated bylawssiness to
be conducted at a special meeting of stockholdessanly be brought before the meeting by meansamikBof
America’s notice of the meeting or otherwise prdpbrought before the meeting by or at the dirattid the Bank
of America board of directors. No matters othenttiee matters described in this document are aatied to be
presented for action at the special meeting onptaajournment or postponement of the special mgeti

Solicitation of Proxies

Bank of America will bear the entire cost of sdling proxies from its stockholders. In additionsticitation of
proxies by mail, Bank of America will request thenks, brokers, and other record holders send gs@dd proxy
material to the beneficial owners of Bank of Amar@ommon stock and Series B Preferred Stock andeséueir
voting instructions. Bank of America will reimburdee record holders for their reasonable expemstking those
actions. Bank of America has also made arrangemwtitd aurel Hill Advisory Group, LLC to assistiit soliciting
proxies and has agreed to pay them $50,000, phsonable expenses for these services. If nece&szamk,of
America may use several of its regular employeés, will not be specially compensated, to solictixes from
Bank of America stockholders, either personallpytelephone, facsimile, letter or other electranigans.

Record Date

The close of business on October 10, 2008, hasfbexhas the record date for determining the Baink
America stockholders entitled to receive noticaid to vote at the special meeting. At that time,
5,021,554,382 shares of Bank of America commorksi@re outstanding, held by approximately 259,966 ¢rs
of record, and 7,667 shares of Series B PreferteckSheld by approximately 30 holders of record.

Voting Rights and Vote Required

The presence, in person or by proxy, of the holdéessmajority of the aggregate number of outstagdihares
of Bank of America common stock and Series B PreteStock entitled to vote is necessary to constaéuquorum
at the special meeting. Abstentions and brokervuaias will be counted for the purpose of deterngnivhether a
guorum is present.

Approval of the issuance of shares of Bank of Aggedommon stock in the merger and the amendmeheto
Stock Plan each requires the votes cast in faveaoli such proposal to exceed the votes cast agaiis proposal
at the special meeting by the holders of the Bdnknoerica common stock and Series B Preferred Steafing
together without regard to class, assuming a quoBgoause the required vote is based on the vastsrcfavor of
such proposal exceeding the votes cast againstmoplosal, your failure to vote, a broker non-vatean abstention
will not be treated as a vote cast and, therefeilehave no effect on these proposals, assumiggaaum.

Approval of the proposal to increase the numbexuthorized shares of Bank of America common stock
requires the affirmative vote of a majority of thates represented by the outstanding shares of BaAknerica
common stock and Series B Preferred Stock entitledte at the special meeting, voting togethehauit regard to
class. Under Delaware law, the affirmative vote ofiajority of the votes represented by the
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outstanding shares of Bank of America common sésttkled to vote at the special meeting, countessely as a
class without the Series B Preferred Stock, is edgaired to increase the number of authorizedeshaf Bank of
America common stock. Because approval is baseteoaffirmative vote of a majority of votes repnetesl by
shares outstanding, the failure to vote, a brokervote or an abstention will have the same efisat vote against.

If there is a quorum, approval of any necessamgppropriate adjournment of the special meetingireguhe
votes cast in favor of such proposal to exceed/tiies cast against such proposal at the specidlngd®y the
holders of the Bank of America common stock andeSd8 Preferred Stock, voting together without rdga class.
In the absence of a quorum, the special meetingbraadjourned by the approval of the majority &f Woting
power of the outstanding shares present and ehtilleote at the special meeting.

If you participate in The Bank of America 401(kpR] The Bank of America 401(k) Plan for Legacy
Companies or the Countrywide Financial Corporatiofi(k) Savings and Investment Plan and your acdoamt
investments in shares of Bank of America commookstpou must provide voting instructions to thempteustees
(either via the proxy card or by internet or telepé) in order for your shares to be voted as ystruat. If no voting
instructions are received, your shares will novbted. Your voting instructions will be held inistrconfidence.

The Bank of America board of directors urges Bank 6America stockholders to promptly vote by:
completing, dating, and signing the accompanying jxy card and to return it promptly in the enclosed
postage-paid envelope; calling the tollree number listed in the proxy card instructions f voting by telephone;
or accessing the internet site listed in the proxgard instructions if voting through the internet. If you hold
your stock in “street name” through a bank or broker, please vote by following the voting instruction®f your
bank or broker.

Stockholders will vote at the meeting by ballot.t&ocast at the meeting, in person or by proxyl,heiltallied
by Bank of America’s Inspector of Election.

As of the record date:

« Directors and executive officers of Bank of Ameriwd the right to vote 36,507,724 shares of Bank of
America common stock and no shares of Series BeReaf Stock, or 0.73% of the outstanding Bank of
America shares entitled to vote at the special mgetVe currently expect that each of these indisid will
vote their shares of Bank of America common stoctavor of the proposals to be presented at theialpe
meeting.

Recommendation of the Bank of America Board of Diretors

The Bank of America board of directors has unanishoapproved and adopted the merger agreementand t
transactions it contemplates, including the mergbe Bank of America board of directors determitieat the
merger, merger agreement and the transactionsropleed by the merger agreement are advisableratiie ibest
interests of Bank of America and its stockholderd ananimously recommends that you vote “F@Bproval of th
issuance of shares of Bank of America common sitotthe merger. See “The Merger — Bank of America’s
Reasons for the Merger; Recommendation of the B&mmerica Board of Directors” on page 54 for a mor
detailed discussion of the Bank of America boardigdctors’ recommendation.

The Bank of America board of directors also hasimausly approved the proposals to increase thHeoaized
number of shares of Bank of America common stockamend the Stock Plan. The Bank of America boérd o
directors determined that the proposals are adeisaid in the best interests of Bank of America igsd
stockholders. The Bank of America board of direstemanimously recommends that you vote “FOR” ttoppsals
to increase the authorized number of shares of B&Akmerica common stock and to approve the amentitoethe
Stock Plan.
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Attending the Meeting

All holders of Bank of America common stock andi€eB Preferred Stock, including stockholders abrd
and stockholders who hold their shares through &idmokers, nominees or any other holder of recanaljnvited tc
attend the special meeting. Stockholders of recardvote in person at the special meeting. If yeunat a
stockholder of record, you must obtain a proxy eed in your favor, from the record holder of yshares, such :
a broker, bank or other nominee, to be able to voperson at the special meeting. If you plantteral the special
meeting, you must hold your shares in your own nanteave a letter from the record holder of yowarsk
confirming your ownership and you must bring a farhpersonal photo identification with you in orderbe
admitted. We reserve the right to refuse admittao@nyone without proper proof of share ownersing without
proper photo identification.
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THE MERRILL LYNCH SPECIAL MEETING

This section contains information about the speuiakting of Merrill Lynch stockholders that has ealled
to consider and adopt the merger agreement angptoee the related certificate amendment.

Together with this document, Merrill Lynch is asending you a notice of the special meeting aratra bf
proxy that is solicited by the Merrill Lynch boanofidirectors. The special meeting will be held cecBmber 5,
2008, at 8:00 a.m., local time, at Merrill Lyncheldguarters, 4 World Financial Center, New York, N¥038.

Matters to Be Considered
The purpose of the special meeting is to vote on:

« a proposal for adoption of the merger agreerr

« aproposal to amend the restated certificate afrparation of Merrill Lynch, contingent upon thepapval of
the foregoing proposal and satisfaction of all otenditions to the closing of the merger set fantthe
merger agreement, and effective immediately podhé effective time of the merger, to provide thalders
of 9.00% Non-Voting Mandatory Convertible Non-Cumatite Preferred Stock, Series 2 and 9.00% Non-
Voting Mandatory Convertible Non-Cumulative PreéstiStock, Series 3 will vote together as a sinfglesc
with holders of Merrill Lynch common stock on albifters presented for a vote of such holders arldwil
entitled to 600 votes per share; ¢

» aproposal to approve the adjournment of the spewating, if necessary or appropriate, to soéditlitional
proxies, in the event that there are not sufficiaes at the time of the special meeting to apptbe
foregoing proposals

The certificate amendment is a technical changessiiated by the fact that the series of converfinkferred
stock will remain Merrill Lynch securities (thougey will be convertible into Bank of America commstock)
immediately following the completion of the mergand will not impact the current voting rights bétexisting
holders of Merrill Lynch common stock.

Proxies

Each copy of this document mailed to holders ofildrynch common stock is accompanied by a form of
proxy with instructions for voting. If you hold stk in your name as a stockholder of record, you owayplete,
sign, date and mail your proxy card in the enclgsestage paid return envelope as soon as poseiteby
telephone by calling the toll-free number listedtlba Merrill Lynch proxy card, vote by accessing thternet site
listed on the Merrill Lynch proxy card or vote iengon at the Merrill Lynch special meeting. If yloold your stock
in “street name” through a bank or broker, you ndistct your bank or broker to vote in accordand whe
instruction form included with these materials &mavarded to you by your bank or broker. This vgtinstruction
form provides instructions on voting by mail, telepme or the internet at www.proxyvote.com. To g the
proxy card you must sign, date and return it inghelosed postage-paid envelope. Instructions antbaote by
telephone or by the internet are included with yanaxy card.

If you are a holder of record, to change your vgte, must:

« mail a new signed proxy card with a later date &rififl Lynch & Co., Inc., c/o BroadRidge Financial
Services, 51 Mercedes Way, Edgewood, NY 11717 wmiakt be received by 11:59 p.m. Eastern time on
December 4, 200¢

« Vote by calling the toll-free number listed on terrill Lynch proxy card or accessing the interai¢ listed
on the Merrill Lynch proxy card by 11:59 p.m. Eastéme on December 4, 2008;

« attend the special meeting and vote in per

If you wish to revoke rather than change your vegte; must send written, signed revocation to Melsihch &
Co., Inc., c/o BroadRidge Financial Services, Regil Issuer Client Services Department,
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51 Mercedes Way, Edgewood, NY 11717 which musebeived by 11:59 p.m. Eastern time on Decembed@8.2
You must include your control number.

If you hold shares in street name, and wish to ghan revoke your vote, please refer to the infdioneon the
voting instruction form included with these matéyiand forwarded to you by your bank, broker orottolder of
record to see your voting options.

All shares represented by valid proxies that weikecthrough this solicitation, and that are nebked, will be
voted in accordance with your instructions on thexp card. If you make no specification on youryyreard as to
how you want your shares voted before signing atutming it, your proxy will be voted “FOR” adopti@f the
merger agreement, “FOR” approval of the relatetifczate amendment and “FOR” approval of the prapds
adjourn the special meeting, if necessary, to sadaditional proxies in the event that there asesufficient votes ¢
the time of the special meeting to adopt the meageeement.

According to the Merrill Lynch restated bylaws, mess to be conducted at a special meeting of ktddkrs
may only be brought before the meeting by meamdefill Lynch’s notice of the meeting or otherwipeoperly
brought before the meeting by or at the directibthe Merrill Lynch board of directors. No matterther than the
matters described in this document are anticipttdd presented for action at the special meetirag any
adjournment or postponement of the special meeting.

Merrill Lynch stockholders with shares represerigdtock certificates should not send Merrill Lyrstbck
certificates with their proxy cards. After the merdgs completed, holders of Merrill Lynch commoacit will be
mailed a transmittal form with instructions on htawexchange their Merrill Lynch stock certificafes the merger
consideration. Unless Merrill Lynch stockholderedfically request to receive Bank of America staektificates,
the shares of Bank of America stock they receiviaénmerger will be issued in book-entry form.

Solicitation of Proxies

Merrill Lynch will bear the entire cost of soliqity proxies from you. In addition to solicitation rfoxies by
mail, Merrill Lynch will request that banks, brokeand other record holders send proxies and pratgrial to the
beneficial owners of Merrill Lynch common stock aseture their voting instructions. Merrill Lynchliweimburse
the record holders for their reasonable expenstking those actions. Merrill Lynch has also madangements
with Georgeson Inc. to assist it in soliciting piexand has agreed to pay them approximately $6(h0G
reasonable expenses for these services. If neged&arrill Lynch may use several of its regular dayges, who
will not be specially compensated, to solicit pesxfrom Merrill Lynch stockholders, either persdyak by
telephone, facsimile, letter or other electronicamse

Record Date

The close of business on October 10, 2008 and @cih 2008 has been fixed as the record date for
determining the Merrill Lynch common stockholdensidnolders of exchangeable shares issued by Meyrilth
Canada, respectively, entitled to receive noticaraf to vote at the special meeting. At that time,
1,598,690,442 shares of Merrill Lynch common staoll 1,436,244 exchangeable shares (issued by Msgmith
Canada each exchangeable into one share of Mgmith common stock) were outstanding, held by axiprately
11,819 holders of record of Merrill Lynch commonak and 2,405 holders of record of exchangeableesha

Voting Rights and Vote Required

The presence, in person or by proxy, of the holdéessmajority of the outstanding shares of Meirithch
common stock entitled to vote is necessary to domesta quorum at the special meeting. Abstentisitidbe counte(
for the purpose of determining whether a quoruprésent.

Adoption of the merger agreement and approval ®féhated certificate amendment require the affitvearote
of the holders of a majority of the outstandingreBaof Merrill Lynch common stock entitled to vatethe special
meeting. You are entitled to one vote for eachelaMerrill Lynch common stock and
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for each exchangeable share you held as of thécapf® record date. Holders of shares of Merrilhtly preferred
stock and holders of depositary shares represeltergll Lynch preferred stock are not entitledviote on the
merger or otherwise at the special meeting.

Because the affirmative vote of the holders of gonitg of the outstanding shares of Merrill Lyncbramon
stock entitled to vote at the special meeting ideel for us to proceed with the merger, the failareote by proxy
or in person will have the same effect as a vo&éreg the merger. Abstentions also will have theesaffect as a
vote against the mergekccordingly, the Merrill Lynch board of directors u rges Merrill Lynch stockholders to
promptly vote by completing, dating, and signing tle accompanying proxy card and to return it promptlyin
the enclosed postage-paid envelope, or, if you hofdur stock in “street name” through a bank or broker, by
following the voting instructions of your bank or broker. If you hold stock in your name as a stockholder of
record, you may complete, sign, date and mail yooxy card in the enclosed postage paid returnlepeeas soon
as possible, vote by calling the tflee number listed on the Merrill Lynch proxy cavdie by accessing the inter
site listed on the Merrill Lynch proxy card or vateperson at the Merrill Lynch special meetingydiu hold your
stock in “street name” through a bank or brokey yaust direct your bank or broker to vote in aceoie with the
instruction form included with these materials émavarded to you by your bank or broker. This vgtinstruction
form provides instructions on voting by mail, tele@pe or on the internet.

Approval of the proposal to adjourn or postponertteeting, if necessary or appropriate, for the psepof
soliciting additional proxies requires the affirivatvote of the holders of a majority of the shasessent in person
or represented by proxy and entitled to vote aspiexial meeting. Because approval of this propesalires the
affirmative vote of a majority of shares presentapresented, abstentions will have the same edfeatvote against
this proposal. If you are a registered holderpfailto vote by proxy or in person will have the sagffect as a vote
against this proposal. If you hold in street nayoeir broker may vote your shares in its discretiarthis proposal.

Stockholders will vote at the meeting by ballot.t&ocast at the meeting, in person or by proxyl,heiltallied
by Merrill Lynch’s tabulator and certified by itadpector of election.

As of the October 10, 2008 record date, directatsexecutive officers of Merrill Lynch had the righ vote
2,410,356 shares of Merrill Lynch common stockQdi5% of the outstanding Merrill Lynch common statkhat
date. We currently expect that each of these iddadis will vote their shares of Merrill Lynch commstock in
favor of the proposals to be presented at the apeweting.

Recommendation of the Merrill Lynch Board of Directors

The Merrill Lynch board of directors has unanimguspproved the merger agreement and the transagtion
contemplates, including the merger. The Merrill tgrboard of directors determined that the mergerger
agreement and the transactions contemplated bhyénger agreement are advisable and in the bestgtseof
Merrill Lynch and its stockholders and unanimouglgommends that you vote “FOR” adoption of the raerg
agreement and “FOR” approval of the related cegtB amendment. See “The Merger — Merrill Lynch&aBons
for the Merger; Recommendation of the Merrill LyrBbard of Directorsdn page 51 for a more detailed discus:
of the Merrill Lynch board of directors’ recommetida.

Attending the Meeting

All holders of Merrill Lynch common stock and hotdeof exchangeable shares, including holders afroeanc
stockholders who hold their stock through bankekérs, nominees or any other holder of recordijraviéed to
attend the special meeting. Only stockholders ofme on the applicable record date can vote inqmeas the specii
meeting. If you are not a stockholder of record) yrrust obtain a proxy executed in your favor, friw record
holder of your shares, such as a broker, bankraratominee, to be able to vote in person at teeiapmeeting. If
you plan to attend the special meeting, you mukt Your shares in your own name or have a lettamfthe recorc
holder of your shares confirming your ownership gad must bring a form of personal photo identtfizca with
you in order to be admitted. We reserve the rightfuse admittance to anyone without proper pobshare
ownership and without proper photo identification.
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INFORMATION ABOUT THE COMPANIES

Bank of America Corporation

Bank of America is a Delaware corporation, a baolkiing company and a financial holding company unde
U.S. federal law. Bank of America is one of the M@ largest financial institutions, serving indivial consumers,
small and middle market businesses and large catipas with a full range of banking, investing,etsmanagemel
and other financial and risk-management produadssanvices. The company provides unmatched convesii
the United States, serving more than 59 millionstmner and small business relationships with mae 000
retail banking offices, more than 18,000 ATMs amcad-winning online banking with nearly 24 milli@ctive
users. The company serves clients in 175 courdridshas relationships with 99 percent of the Udsture
500 companies and 80 percent of the Fortune GB®@&l As of June 30, 2008, Bank of America had total
consolidated assets of approximately $1.7 trillimtal consolidated deposits of approximately $@Btn and total
consolidated stockholders’ equity of approximat®ly3 billion. Bank of America is also the parentngany of
Countrywide Financial Corporation, which Bank of Arita acquired on July 1, 2008. The principal exgeu
offices of Bank of America are located in the BafiltAmerica Corporate Center, 100 N. Tryon Streétatte,
North Carolina 28255, and its telephone numb(704) 386-5681.

Additional information about Bank of America and gubsidiaries is included in documents incorpadrate
reference in this document. See “Where You Can Motk Information” on page 123.

MER Merger Corporation

Merger Sub, a wholly owned subsidiary of Bank of&ina, was formed solely for the purpose of
consummating the merger. Merger Sub has not caorieghy activities to date, except for activitiesidental to its
formation and activities undertaken in connectigththe transactions contemplated by the mergeeagent. The
principal executive offices of Merger Sub are lechin the Bank of America Corporate Center, 100 Mjon Street,
Charlotte, North Carolina, and its telephone nunik€r04) 386-5681.

Merrill Lynch & Co., Inc.

Merrill Lynch was formed in 1914 and became a mipliraded company on June 23, 1971. In 1973 gititexd
the holding company, Merrill Lynch & Co., Inc., @Rware corporation that, through its subsidiai®ene of the
world’s leading capital markets, advisory and wealtanagement companies with offices in 40 countmes
territories and total client assets of approxima$dl.5 trillion at September 26, 2008. As an inmesit bank, it is a
leading global trader and underwriter of securitied derivatives across a broad range of asseteslaand it serves
as a strategic advisor to corporations, governmeérgstutions and individuals worldwide. In additi, Merrill
Lynch owns a 45% voting interest and approximalellf of the economic interest of BlackRock, Inaiemf the
world’s largest publicly traded investment managenoempanies with approximately $1.3 trillion irsats under
management at September 30, 2008. The principaléxe offices of Merrill Lynch are located at 4 Vitb
Financial Center, New York, New York 10080, andé@ephone number is (212) 449-1000.

Additional information about Merrill Lynch and issibsidiaries is included in documents incorporated
reference in this document. See “Where You Can Motk Information” on page 123.
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RECENT DEVELOPMENTS

Bank of America Corporation — Unaudited
Third Quarter Earnings

On October 6, 2008, Bank of America announced thir@rter earnings of $1.18 billion, or $0.15 péuteid
share, compared to $3.70 billion, or $0.82 pertedwshare, earned in the third quarter of 2007.

Bank of America’s third quarter earnings were intpdddy, among other things, a significant incréase
provision expense, as credit costs continued & partially offset by advances in various incorategories as a
result of the acquisition of Countrywide FinandZdrporation on July 1, 2008 and LaSalle Bank.

Bank of America’s Tier 1 Capital Ratio, based oelipninary data, was 7.50% at September 30, 200&dow
from 8.22% at September 30, 2007. The decreaseluweato the impact of Bank of America’s $21 billicash
purchase of LaSalle Bank in October 2007 and lave¢income in 2008. After giving effect to the Cm¢o 10, 200t
issuance of common stock in an underwritten putfiering in exchange for net proceeds of $9,759,080 and thi
anticipated October issuance of preferred stockveardiants to the U.S. Treasury in exchange forgeds of
$15 billion (each discussed under “— Other Develepts” below), Bank of America’s Tier 1 Capital Ratvould
have been 9.40% at September 30, 2008.

Other Developments

On October 3, 2008, President Bush signed intath@Emergency Economic Stabilization Act of 200&(t
“EESA”). Pursuant to the EESA, the U.S. Treasury the authority to, among other things, invesinaricial
institutions and purchase mortgages, mortgage-lesgeurities and certain other financial instruradéram
financial institutions, in an aggregate amounta@00 billion, for the purpose of stabilizing goviding liquidity
to the U.S. financial markets. On October 14, 2@068,U.S. Treasury announced a plan, referred thea€apital
Purchase Program, or the CPP, to invest up to BRI of this $700 billion amount in certain ellide U.S. banks,
thrifts and their holding companies in the forrmoh-voting, senior preferred stock initially payiggarterly
dividends at a 5% annual rate. In the event the Tr&sury makes any such senior preferred invegtmeny
company it will also receive 10-year warrants tquaee common shares of the company having an agtgegarket
price of 15% of the amount of the senior prefeire@stment. In connection with Treasury’s 2008 anmmeement,
Bank of America was identified as one of the ninarfcial institutions (including Merrill Lynch) thagreed in
principle to participate in the first $125 billiari Treasury investments. As a result, on Octobe2R68, Bank of
America entered into a purchase agreement withJtBe Treasury pursuant to which it will issue te th
U.S. Treasury $15 billion of a new series of pnefdrstock of Bank of America. In connection withstinvestment,
Bank of America has also agreed to issue to the Tr&asury warrants to purchase approximately ABomishares
of Bank of America common stock at an exercisegoic$30.79 per share. This investment is expectée
completed on or about October 28, 2008. If the eigycompleted prior to Treasury making an investhin
Merrill Lynch as described below under “— Merrilyhch & Co Developments — Unaudited — Recent
Developments,” Treasury will purchase from BanlAaierica an additional $10 billion of a new serié¢peferred
stock of Bank of America and receive warrants tcpase approximately 49 million shares, all onghee terms
applicable to the $15 billion investment.

On October 8, 2008, Bank of America announcedtiesatnt in principle with the SEC, the New York t8ta
Attorney General’s office, and a coalition of otlséaite regulators represented by the North AmeiSsourities
Administrators Association under which it has elshied a repurchase and compensation program asghect to
certain auction rate securities purchased prieptified dates in February 2008 and either helddotain of its
retail brokerage customers or sold by those custeatea loss between February 11, 2008 and Oc&)808.
Bank of America had previously announced a suhistbnsimilar settlement with the Massachusettsugigies
Division on September 10, 2008. Bank of Americd pdly a $50 million penalty in connection with thettlement,
and neither admits nor denies allegations of wroirggl
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On October 10, 2008, Bank of America issued 45%anikhares of common stock at a public offeriniggof
$22.00 per share in an underwritten public offerifige net proceeds of the offering to Bank of Arcerafter
underwriting discounts and commissions, were $9758000.

Merrill Lynch & Co. — Unaudited
Third Quarter Earnings

On October 16, 2008, Merrill Lynch announced alos$ from continuing operations for the third qeanf
$5.1 billion, or $5.56 per diluted share, compared net loss from continuing operations of $2|4dni, or
$2.99 per diluted share, in the third quarter di20

Merrill Lynch’s third quarter results were impactegl among other things, net write-downs of $5llidni
resulting from the previously announced sale of. uper senior ABS CDOs and the termination andmil
settlement of related hedges with monoline guarasdanterparties; a net pre-tax gain of $4.3 hillimm the
previously announced sale of Merrill Lynch’s 20%rm#ship stake in Bloomberg, L.P.; net write-dowhs o
$3.8 billion principally from severe market disl¢ioms in September; net gains of $2.8 billion duéhie impact of
the widening of Merrill Lynch’s credit spreads dretcarrying value of certain of its long-term didbilities, which
was similarly impacted by the severe market movamienSeptember; and net losses of $2.6 billionltieg
primarily from completed and planned asset salessaaesidential and commercial mortgage exposures.

Other Developments

On August 21, 2008, Merrill Lynch announced a eettnt in principle with the SEC, the New York State
Attorney General’s office, and a coalition of otlstaite regulators represented by the North AmeiS=gurities
Administrators Association under which it has elshied a repurchase and compensation program asghect to
certain auction rate securities purchased prieptified dates in February 2008 and either helddotain of its
retail brokerage customers or sold by those custoatea loss between February 13, 2008 and Audy(D8.
Merrill Lynch will pay a $125 million penalty in cmection with the settlement, and neither admitsdemies
allegations of wrongdoing.

After discussions with Treasury and Bank of Ameriderrill Lynch has determined that, in view of the
pending merger with Bank of America, it will notllsgecurities to the U.S. Treasury under the CPRiattime, but
may do so in the future under certain circumstan&es result, Merrill Lynch has entered into aghase agreeme
that provides for delayed settlement for a sal®ldf billion of a new series of Merrill Lynch prefed stock and
warrants to purchase 64,991,334 shares of Meryilch Common Stock at an exercise price of $23.0&Ipare.
The agreement provides that the closing will taleeg on the earlier of (i) the second businessfalégwing
termination of the Merger Agreement with Bank of éea and (ii) a date during the period beginninglanuary =
2009 and ending on January 31, 2009 if the Merggedment is still in effect but the merger hashbesn
completed by the specified date, but, in the cdsgtloer (i) or (ii), in no event later than Janp&d, 2009. In
addition, prior to January 2, 2009, if the Merggréement is still in effect but the merger is ne¢ih completed,
Merrill Lynch has the right, after consultation wvihe Federal Reserve and Bank of America, to stidghat the
U.S. Treasury consummate the CPP investment ori@rtp January 1, 2009. The Purchase Agreemeit wil
terminate at 12:01 am on February 1, 2009 if thestment has not been made by that date.

Completion of the CPP investment prior to the taation of the Merger Agreement is subject to Bahk o
America’s approval. Bank of America has agreedilitmot unreasonably withhold or delay its consekfter
January 1, 2009, Bank of America may not withhtdcconsent if, after consulting with Bank of Amexridierrill
Lynch reasonably determines that the failure t@iobthe CPP investment would have a material agdvierpact on
Merrill Lynch. After January 30, 2009 until 12:01ra on February 1, 2009, Merrill Lynch will haveethnilateral
right to obtain the CPP investment and Bank of Aozehas consented in advance to the investmentchttsne if
the merger has not been completed at that date.
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Because the merger will not qualify as a “reorgatian” within the meaning of 368(a) of the Cod®iérrill
Lynch obtains the CPP investment, Bank of Ameriua Merrill Lynch have also agreed that, if Mertiiinch does
obtain the CPP investment, they will each waivérttiesing conditions relating to the tax treatmefthe merger
and complete the merger on a taxable basis. Batipanies have also agreed to grant such other vgaiver
and/or amend the merger agreement as may be rédaipermit the CPP investment on the agreed terms.

Also, on October 14, 2008, the FDIC announced aprgram, the Temporary Liquidity Guarantee Program
under which specific categories of newly issuedamsecured debt issued by eligible financiatiingons on or
before June 30, 2009 would be guaranteed until 30n2012. This program also provides deposit sxsce for
funds in non-interest bearing transaction depasibants at FDIC-insured institutions. Merrill Lynbas agreed to
participate in the Temporary Liquidity Guaranteedg?am.

On October 29, 2008, Merrill Lynch and Bank of Amsar N.A., a wholly owned subsidiary of Bank of
America, entered into a $10 billion committed unsed bank revolving credit facility with borrowingsiaranteed
under the Temporary Liquidity Guarantee Progranis Téwility will be available to Merrill Lynch untJanuary 30,
2009 but may expire at an earlier date if the mength Bank of America is terminated or consummatedr to
January 30, 2009 or Merrill Lynch elects to papate in the CPP. If Merrill Lynch participates lretCPP, the
proceeds received from the U.S. Treasury will ledus repay in full any outstanding amounts owedeurhis
facility.
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UNAUDITED PRO FORMA CONDENSED COMBINED FINANCIAL ST ATEMENTS

The following unaudited pro forma condensed comthiireancial information and explanatory notes présie
impact of the merger of Bank of America and Melliinch on the companies’ respective historical ficial
positions and results of operations under the @msetmethod of accounting with Bank of America das the
acquirer. Under this method of accounting, thetassed liabilities of Merrill Lynch will be recordeby Bank of
America at their estimated fair values as of thie dae merger is completed. The unaudited pro faromalensed
combined financial information combines the higtatifinancial information of Bank of America and M#é Lynch
as of and for the six months ended June 30, 20@BJane 27, 2008, respectively, and for the yedeén
December 31, 2007, and December 28, 2007, resphctibhe unaudited pro forma condensed combineahical
sheet as of June 30, 2008, assumes the mergeiowgdeted on that date. The unaudited pro forma eosed
combined statements of income give effect to thegereas if the merger had been completed on Jardya§07.

The merger agreement was announced on Septemb20d&,and provides for each outstanding share of
Merrill Lynch common stock other than shares bargfy owned by Merrill Lynch and Bank of America be
converted into the right to receive 0.8595 of arsttd Bank of America common stock. Shares of Mdryinch
preferred stock will be converted on a one-for-basis into Bank of America preferred stock havimg $ame terms
(to the fullest extent possible) as the correspamdderrill Lynch preferred stock, except for theasds of Merrill
Lynch convertible preferred stock, which will remassued and outstanding and will have the righrsijleges,
powers and preferences as set forth in the sugyiempany'’s certificate of incorporation, as amehdée
unaudited pro forma condensed combined financfatimation has been derived from and should be iread
conjunction with the historical consolidated condarfinancial statements and the related notes thf Bank of
America and Merrill Lynch, which are incorporatedthe document by reference. See “Where You Cadh Fore
Information” on page 123.

The unaudited pro forma condensed combined finaimf@mation is presented for illustrative purpssmly
and does not indicate the financial results ofdtvbined companies had the companies actually t@abined at
the beginning of each period presented, nor th@anpf possible business model changes. The umralglib forma
condensed combined financial information also de#sonsider any potential impacts of current mackaditions
on revenues, expense efficiencies, asset disposjtamd share repurchases, among other factcaddition, as
explained in more detail in the accompanying ntddse unaudited pro forma condensed combined ¢iahn
information, the allocation of the pro forma pursbarice reflected in the unaudited pro forma casdd combined
financial information is subject to adjustment anay vary significantly from the actual purchasegrallocation
that will be recorded upon completion of the mer@arring the past few weeks, market conditions Hzeen
extremely volatile and a number of significant egdmave occurred including actions taken by theifaid
government. These items may have a significant ainpa a number of items (e.g., whole loans heldstde,
mortgagebacked and other securities, etc.) which will aftbe actual purchase price allocation that wilk&eorde:
upon completion of the merger. For more informatorthese items, see the discussion “Recent Dewelnfs” on
page 35
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UNAUDITED PRO FORMA CONDENSED COMBINED BALANCE SHEE T
JUNE 30, 2008 AND JUNE 27, 2008

The following unaudited pro forma condensed combin@lance sheet combines the historical balancagsbéBank of
America and Merrill Lynch assuming the companied been combined on June 30, 2008, on a purchasargotg basis.

Purchase
Bank of America Merrill Lynch Reporting Accounting Pro Forma
June 30, 200¢  June 27, 200{ _ Reclassifications Adjustments June 30, 200
(Dollars in millions)

Assets
Cash $ 39,127 $ 31,21: $ 13,36 1) $ 83,70:
Cash and securities segregated for regulatory gespor deposited with clearing organizati — 26,22¢ (26,22¢) (1) —
Time deposits placed and other s-term investment 7,64¢ — 7,64¢
Federal funds sold and securities purchased umteements to rese 107,07( 224,95¢ (56,93) (2) 275,09(
Securities borrowe — 129,42¢ 56,93¢ ) 186,36:
Trading account asse 167,837 217,63¢ (86,49) (3) 298,98:
Derivative asset 42,03¢ — 86,49: ?3) 129,58t
1,05 (4)
Securities 249,85¢ 71,28¢ 12,868 (1) — (A) 334,01(
Securities received as collate — 51,508 6,315 (5) 57,82(
Loans and leas¢ 870,46« 79,77: (5,40%) (B) 944,83:
Allowance for credit losse (17,130) (602) 10C (B) (17,63:)
Loans and leases, net of allowance for credit & 853,33« 79,17C (5,30%) 927,19¢
Premises and equipment, | 11,621 3,14z 14,76¢
Mortgage servicing right 4,571 — 272 (6) 4,85(
Goodwill 77,76( — 4,61¢€ (7) (4,616 (C) 91,24:
13,48: (C)
Intangible asset 9,602 — 442 @) (442) (D) 17,10¢
7,50C (D)
Goodwill and other intangible asst — 5,05¢ (5,05¢) (7) —
Other receivable
Customers — 70,79¢ (70,799  (8) —
Brokers and deale — 17,30C (17,300 (8) —
Interest and othe — 32,68« (32,689  (8) —
Total other receivable — 120,78: (120,78) —
Other receivable — — 120,78: 8) 140,27t
19,49:  (9)
Other asset 146,39¢ 5,80t (1,05 (4) (930) (E) 116,22t
273 (6) (3,905) (F)
(6,318  (5)
(19,499  (9)
(4,000) (10)
Total asset $ 1,716,87' $ 966,21( $ (4,000 $ 5,78t $ 2,684,87
Liabilities
Deposits in domestic office
Noninteres-bearing $ 199,58° $ — % 1,76¢ (11) $ 201,35!
Interes-bearing 497,63: — 70,29¢ (11) 567,92
Deposits in foreign offices
Noninteres-bearing 3,432 — 814 (11) 4,24¢
Interes-bearing 84,11« — 27,58( (11) 111,69:
Total deposits 784,76« — 100,45¢ 885,22:
Deposits — 100,45¢ (100,459  (11) —
Federal funds purchased and securities sold urgleements to repurcha 238,12¢ 197,88: (14,76%) (12) 421,23t
Securities loane — 65,69: 14,76¢ (12) 80,45¢
Trading account liabilitie 70,80¢ 105,97¢ (65,90¢)  (13) 110,87:
Obligation to return securities received as cottt — 51,50¢ 6,31% (14) 57,82(
Derivative liabilities 21,09 — 65,90¢ (13) 87,47¢
478 (15)
Commercial paper and other st-term borrowings 177,75¢ 19,13¢ 196,89:
Accrued expenses and other liabilit 55,03¢ — (6,31 (14) $ 2,55C (G) 7,512
(4,000 (10)
(39,767)  (16)
Other payable
Customers — 65,63% (65,63Y)  (17) —
Brokers and deale — 15,74 (15,749 17) —
Interest and othe — 33,775 (33,777) (17) —
Total other payable — 115,150  (115,15) —
Other payable — — 115,15¢ a7) 154,43¢
(475 (15)
39,761 (16)
Junior subordinated notes (related to trust pretesecurities — 5,192 (5,197 (18) —
Long-term debt 206,60t 270,43t 5,19:  (18) (6,500 (H) 475,73
Total liabilities 1,554,18. 931,43. (4,000) (3,950) 2,477,66!
Stockholders’ equity
Preferred stoc 24,15] 13,66¢ 37,810
Shares exchangeable into common si — 39 (39 (19 —
Common stocl 61,10¢ 1,88t 31,20¢ (19) (8,819 (1) 91,95¢
39 (19) 30,841 (1)
(24,309  (19)
Paic-in capital — 31,20( (31,200 (19) —
Retained earning 79,92( 15,97¢ (15,979 (1) 79,92(
Accumulated other comprehensive | (1,869 (3,68%) 3,68t (1) (1,869
Treasury stocl — (24,30% 24,30t (19) —
Other (625) — — (625)
Total stockholder” equity 162,69 34,77¢ — 9,73¢ 207,20
Total liabilities and stockholde’ equity $ 1,716,87' $ 966,21( $ (4,000 $ 5,78t $ 2,684,87

See accompanying notes to unaudited pro forma csedecombined financial statements.
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UNAUDITED PRO FORMA CONDENSED COMBINED STATEMENT OF INCOME
SIX MONTHS ENDED JUNE 30, 2008 AND JUNE 27, 2008

The following unaudited pro forma condensed combistatement ohcome combines the historical statem
of income of Bank of America and Merrill Lynch assng the companies combined on January 1, 2003, on
purchase accounting basis.

Purchase
Bank of America Merrill Lynch Reporting Accounting Pro Forma

June 30, 200¢  June 27, 200¢ _Reclassifications _Adjustments _June 30, 200
(Dollars in millions, except per share data)

Interest income

Interest and fees on loans and le¢ $ 27,53¢ $ — $ 3,097 (20)% 35C B)$ 30,98!

Interest on debt securiti 5,67¢ — 1,94C (20) 7,61¢

Federal funds sold and securities purchased umpieements to rese 2,00¢ — 10,587 (20) 12,59¢

Trading account asse 4,59% — 3,48¢  (20) 8,08z

Other interest incom 2,07t — 2,032 (20) 4,107

Interest and dividend revenu — 19,39¢ (19,39¢) (20) —

Total interest incom 41,88¢ 19,39¢ 1,74¢ 35C 63,38:

Interest expense

Deposits 8,10¢ —  201¢ (21) 10,12:

Shor-term borrowings 7,22¢ — 10,011 (21) 17,24(

Trading account liabilitie 1,58¢ — 954 (21) 3,951

1,41¢ (20

Long-term debt 4,34¢ — 4,948 (21) 45C (H) 9,74

Interest expens — 17,92¢ (17,929 (21) —

Total interest expens 21,274 17,92« 1,414 45C 41,06:

Net interest income 20,612 1,472 33t (200) 22,31¢

Noninterest income

Card income 7,09( — 7,09(

Service charge 5,03t — 5,03t

Investment and brokerage servit 2,662 — 3,700 (22) 9,21¢

2,85¢  (23)

Commissions — 3,70(C (3,700 (22) —

Managed accounts and other-based revenue — 2,85¢ (2,854 (23) —

Investment banking incorr 1,171 2,07¢ 3,24¢

Equity investment incom 1,64¢ 542 2,18¢

Trading account profits (losse (1,42¢) — (6,507) (24) (7,92%)

Principal transaction — (6,507) 6,501 (24) —

Mortgage banking incom 89C — 89C

Gain on sales of debt securit 352 — 352

Other income (loss (719 (3,329 (4,03¢)

Total noninterest incomr 16,70¢ (654) — — 16,05:

Total revenue, net of interest expens 37,31¢ 81¢€ 33t (200) 38,37

Provision for credit losses 11,84( — 33t (20) 12,17¢

Noninterest expense

Personne 9,14¢ 7,681 16,83¢

Occupancy 1,691 637 (14) (25) 2,32(

Equipment 76¢ — 14  (25) 782

Marketing 1,20¢ 34z 1,55(

Professional fee 647 50¢& 1,152

Amortization of intangible 893 — 52 (26) 172 (D) 1,11¢

Data processin 1,15( — 682  (27) 1,83:¢

Telecommunication 52€ — 43¢ (27) 964

Communications and technolo — 1,121 (1,127) (27) —

Brokerage, clearing and exchange 1 — 757 757

Office supplies and posta — 112 (112) (28) —

Other general operatir 2,34; 624 11z (28) 3,02¢

(52 (26)

Merger and restructuring charc 382 44E 827
Total noninterest expen: 18,75¢ 12,23( — 17¢ 31,16:
Income (losses) from continuing operations beforcome taxes 6,71¢ (11,417 — 279) (4,96€)

Income tax expense (bene: 2,09¢ (4,809 (89) (F) (2,799
Net income (loss) from continuing operation: 4,62( $ (6,609 $ = $ (189 (2,167)
Income (loss) from continuing operations availabléo common stockholders  $ 4,24¢ $ (7,019 $ — $  (18) $ (2,95

Per common share date

Earnings (losses) from continuing operati $ 0.9¢ $ (7.17) $ (0.5€)

Diluted earnings (losses) from continuing operati $ 0.9t $ (7.19) $ (0.56)

Dividends paic $ 126 $ 0.7C $ 1.2¢

Weighted average shares outstanding (in thousands

Basic 4,431,87 978,46! (137,479 (J)  5,272,85!
Diluted 4,460,63: 978,46: (166,23) (J)  5,272,85!

See accompanying notes to unaudited pro forma cmedecombined financial statements.
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UNAUDITED PRO FORMA CONDENSED COMBINED STATEMENT OF INCOME
YEAR ENDED DECEMBER 31, 2007 AND DECEMBER 28, 2007

The following unaudited pro forma condensed comtistatement of income combines the historical states
of income of Bank of America and Merrill Lynch assing the companies had been combined on Janu2g0%,
on a purchase accounting basis.

Purchase
Bank of America Merrill Lynch Reporting Accounting Pro Forma

December 31, 20C December 28, 20C  Reclassifications Adjustments December 31, 20C
(Dollars in millions, except per share data

Interest income

Interest and fees on loans and le: $ 55,681 $ — $ 6,181 (20) $ 70C (B) $ 62,56
Interest on debt securiti 9,78 — 4,927 (20) 14,711
Federal funds sold and securities purchased unpteements

to resell 7,722 — 31,58¢ (20) 39,311

Trading account asse 9,417 — 9,29C (20) 18,701

Other interest incom 4,700 — 5,29¢ (20) 9,99¢

Interest and dividend revenu — 56,97/ (56,974 (20) —

Total interest incom 87,30+ 56,974 311 70C 145,28¢

Interest expense

Deposits 18,09: — 5,86¢ (21) 23,957

Shor-term borrowings 21,97¢ — 28,78t (21) 50,761

Trading account liabilitie 3,444 — 5,02: (21) 8,63%

16€ (20)

Long-term debr 9,35¢ — 11,75 (21) 90C (H) 22,011

Interest expens — 51,42¢ (51,42%) (21) —

Total interest expens 52,87! 51,42 16¢ 90C 105,36+

Net interest income 34,43: 5,54¢ 143 (200) 39,92¢

Noninterest income

Card income 14,07 — 14,07

Service charge 8,90¢ — 8,90¢

Investment and brokerage servit 5,147 — 7,28¢ (22) 17,89¢

5,465 (23)

Commission: — 7,28¢ (7,289 (22) —

Managed accounts and other-based revenue — 5,46t (5,465) (23) —

Investment banking incorr 2,34t 5,582 7,927

Equity investment incom 4,064 1,627 5,691

Trading account profits (losse (5,13)) — (12,067 (24) (17,199

Principal transaction — (12,067 12,067 (24) —

Mortgage banking incom 90z — 90z

Gain on sales of debt securit 18C — 18C

Other income (loss 1,394 (2,190 (79€)

Total noninterest incom 31,88¢ 5,701 — — 37,58
Total revenue, net of interest expens 66,31¢ 11,25( 142 (200) 77,512

Provision for credit losses 8,38t — 142 (20) — 8,52¢

Noninterest expense

Personne 18,75 15,90: 34,65¢

Occupancy 3,03¢ 1,13¢ (27) (25) 4,15(

Equipment 1,391 — 27 (25) 1,41¢

Marketing 2,35¢ 78t 3,141

Professional fee 1,174 1,027 2,201

Amortization of intangible: 1,67¢ — 242 (26) 20¢ (D) 2,12¢

Data processin 1,962 — 1,217 (27) 3,17¢

Telecommunication 1,01z — 84C (27) 1,85:

Communications and technolo — 2,057 (2,057 (27) —

Brokerage, clearing and exchange { — 1,41F 1,41F

Office supplies and posta: — 233 (233) (28) —

Other general operatir 5,231 1,522 232 (28) 6,75(

(242) (26)

Merger and restructuring charc 41C — — 41C
Total noninterest expen: 37,01( 24,08! — 20¢ 61,29¢
Income (losses) from continuing operations before

income taxes 20,92« (12,83) — (40€) 7,68t

Income tax expense (benel 5,94 (4,199 (13%) (F) 1,61F
Net income (loss) from continuing operation: 14,98 (8,63%) — (275) 6,07(
Income (loss) from continuing operations availabléo

common stockholders $ 14,80( $ (8,907 $ = $ (279 $ 5,61¢

Per common share date

Earnings (losses) from continuing operati $ 33 % (20.79) $ 1.0¢

Diluted earnings (losses) from continuing operai $ 33C $ (10.79) $ 1.07

Dividends paic $ 24C $ 1.4C $ 2.4C

Weighted average shares outstanding (in thousands
Basic 4,423,57! 830,41} (116,679 (J) 5,137,32:
Diluted 4,480,25. 830,41! (47,380 (J) 5,263,28!

See accompanying notes to unaudited pro forma cmedecombined financial statements.
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Note 1—Basis of Pro Forma Presentation

The unaudited pro forma condensed combined finamf@mation related to the merger is included thoe
year ended December 31, 2007, and as of and faixhmonths ended June 30, 2008. As indicated milix99.1 tc
Bank of America’s Form 8-K dated September 15, 2@k of America agreed to acquire Merrill Lynain f
$50 billion. This purchase price was calculatededagpon the closing price of Bank of America comratatk of
$33.74 on Friday, September 12, 2008. Howeveradopunting purposes, generally accepted accouptingiples
requires that the average closing price for thedays before the announcement, the day of the aiwement, and
the two days following the announcement be useazktulate the purchase price, resulting in an ayeesdock price
of $30.02. The pro forma adjustments included meselely reflect, as of June 27, 2008, the conwearsi Merrill
Lynch common stock into Bank of America common ktasing an exchange ratio of 0.8595 of a shareankBof
America common stock for each of the approximateBybillion shares of Merrill Lynch common stockdeshare-
based compensation awards. Also, Merrill Lynch gmefd stock of approximately $13.7 billion, outstiang at
June 27, 2008, has been converted into Bank of ismereferred stock on a one-for-one basis. Thdgroa
purchase price included herein does not considamngds to Merrill Lyncts common and preferred stock subseq
to June 27, 2008. Additionally, the pro forma agtmg, including the determination of goodwill dagst consider
the results of operations, including certain tratisas that have occurred subsequent to June 28, Zor
additional information on these subsequent eveefote 18, Subsequent Evetdghe condensed consolidated
financial statements in Merrill Lynch’s quarterport on Form 10-Q for the period ended June 208 2The pro
forma purchase price, goodwill and earnings pereshmounts will change based upon these eventtharrésults
of operations between June 27, 2008 and the atiei@er date.

The merger will be accounted for using the purcmsthod of accounting; accordingly, Bank of Amesca
cost to acquire Merrill Lynch will be allocatedttee assets (including identifiable intangible assand liabilities
(including executory contracts and other commitrapat Merrill Lynch at their respective fair values the data tt
merger is complete.

The unaudited pro forma condensed combined finamf@mation includes preliminary estimated adjuents
to record the assets and liabilities of Merrill Icynat their respective estimated fair values apdesents
management’s estimates based on available infawmafkhe pro forma adjustments included herein neagebised
as additional information becomes available anddaktional analyses are performed. The final atiocaof the
purchase price will be determined after the meigeompleted and after completion of a final anialys determine
the estimated fair values of Merrill Lynch’s tanigitand identifiable intangible assets, and liale#it Accordingly,
the final purchase accounting adjustments and fiatiegn charges may be materially different from pine forma
adjustments presented in the document. Increassescoeases in the estimated fair values of thesesits,
commitments, executory contracts, and other itefmdesrill Lynch as compared to the information shoim the
document may change the amount of the purchase gltmcated to goodwill and other assets and lta@sland ma
impact the statement of operations due to adjudsneryield and/oamortization of the adjusted assets or liabilil

The unaudited pro forma condensed combined baksimeet includes a preliminary estimate of the axit a
termination costs which will be recorded in pur@ascounting related to the total estimated $®hilhfter-tax
($3 billion pre-tax) merger related costs that Wwélincurred to combine the operations of Bank wfedica and
Merrill Lynch. These preliminary estimates of margelated charges will result from action takenhwigéspect to
both Bank of America and Merrill Lynch operatiofesilities, and associates. The charges will benged based ¢
the nature and timing of these integration actidwwsordingly, the unaudited pro forma condensedhioed
statements of operations do not include the impatiiese charges. See Note 4 — Merger Related €hdiog a
further discussion of these charges.

Certain amounts in the historical consolidatedrfgial statements of Bank of America and Merrill ichrhave
been reclassified to conform to the combined comisariassification. Discontinued operations repdiie Merrill
Lynch’s historical consolidated statements of operati@ve been excluded as this information is not reguin the
unaudited pro forma condensed combined stateménfseoations. The unaudited pro forma condensedawed
financial information is presented in this documiemtillustrative purposes only and does not nezglysindicate th:
results of operations or the combined financialtpms that would have
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resulted had the merger been completed at the fiaginf the applicable period presented, nor thasich of
possible business model changes as a result afrturrarket conditions which may impact revenuepeage
efficiencies, asset dispositions, share repurchasé®ther factors. Additionally, the unaudited fmona condensed
combined financial information is not indicativetbe results of operations in future periods orfthiare financial
position of the combined company.

The unaudited pro forma condensed combined finaimd@mation as of and for the period ended Jube 3
2008, and for the year ended December 31, 200Tydesthe impact of Bank of America’s acquisitidn o
Countrywide Financial Corporation on July 1, 2088 the acquisition of Countrywide Financial Corpiorawas nc
material to Bank of America’s total assets andimetme from continuing operations. Additionallyethnaudited
pro forma condensed combined financial informatias been prepared assuming the merger with Meyrilth
will occur prior to January 1, 2009 and accordinghys information has been prepared under Stateofdfinancial
Accounting Standards (SFAS) No. 141, “Business Goatlons.” On January 1, 2009, SFAS No. 141 (ralise
2007), “Business Combinations” (SFAS 141R) becoefiestive. If the merger closes on January 1, 200%ter,
the acquisition will be accounted for under SFARR4The primary changes under SFAS 141R include the
purchase price will be determined based upon Bawerica’s closing stock price on the date thegeercloses,
all exit and termination costs will be expense@, lttan portfolio will be recorded at fair value azwhtingent assets
and liabilities will be recorded at fair value.

Note 2—Reporting Reclassifications

Balance Sheet
1 Adjustment to reclassify Merrill Lynch’s cash aretarities segregated for regulatory purposes ocositaul
with clearing organizations into cash or securiteesonform to Bank of Americs classification

2 Adjustment to reclassify Bank of Americasecurities borrowed included in federal fundsl swid securitie
purchased under agreements to resell into seaubitierowed to conform to the combined company’s
classification,

3 Adjustment to reclassify Merrill Lynch’s derivatiwntracts included in trading account assets into
derivative assets to conform to Bank of Ame’s classification

4 Adjustment to reclassify Merrill Lynck’derivative contracts included in other assetsdetrivative assets
conform to Bank of Americ's classification

5 Adjustment to reclassify Bank of America’s secestreceived as collateral included in other ageets
securities received as collateral to conform tocivabined compar's classification

6 Adjustment to reclassify Merrill Lynch’s mortgagersicing rights included in other assets to mor&gag
servicing rights to conform to Bank of Amer's classification

7 Adjustment to reclassify Merrill Lynch’s goodwilhd intangible assets to conform to Bank of Amesca’
classification.

8 Adjustment to reclassify Merrill Lynch’s customebspkers and dealers and interest and other rdudeiwva
into other receivables to conform to the combinaehpany' s classification

9 Adjustment to reclassify Bank of America’s othetaiwables included in other assets to other rebégao
conform to the combined compé s classification

10 Adjustment to reclassify Bank of America’s deferted liabilities to deferred tax assets to confaeonthe
combined compar’s classification

11 Adjustment to reclassify Merrill Lync s deposits to conform to Bank of Amer's classification

12 Adjustment to reclassify Bank of America’s secestioaned included in federal funds purchased and
securities sold under agreements to repurchaseétiarities loaned to conform to the combined comisa
classification,

13 Adjustment to reclassify Merrill Lynch’s derivativwntracts included in trading account liabilitieto
derivative liabilities to conform to Bank of Ame#’s classification
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14 Adjustment to reclassify Bank of America’s obligatito return securities received as collateralidet in
other liabilities to securities received as collatéo conform to the combined comp’s classification

15 Adjustment to reclassify Merrill Lynch’s derivativwntracts included in other payables into derixeati
liabilities to conform to Bank of Ameri’s classification

16 Adjustment to reclassify Bank of Amerigadther payables included in accrued expensestaed l@bilities
to other payables to conform to the combined cory’'s classification

17 Adjustment to reclassify Merrill Lynch’s customebspkers and dealers and interest and other payatite
other payables to conform to the combined com’s classification

18 Adjustment to reclassify Merrill Lynch’s junior salidinated notes (related to trust preferred sdesjitnto
long-term debt to conform to Bank of Amer's classification

19 Adjustment to reclassify Merrill Lynch’s shares baogeable to common stock, paid-in capital andstnga
stock to common stock to conform to Bank of Ame’'s classification

Income Statement

20 Adjustment to reclassify Merrill Lynch’s interestdidividend revenues to interest income: interedtfaes
on loans and leases, interest on debt securidderdl funds sold and securities purchased undeeagnts
to resell, trading account assets, other interestme, interest expense: trading account liakslitie
provision for credit losses to conform to Bank ahéricé s classification

21 Adjustment to reclassify Merrill Lynch’s interestgense to interest expense: deposits, short-term
borrowings, trading account liabilities or Ic-term debt to conform to Bank of Amer's classification

22 Adjustment to reclassify Merrill Lynch’s commiss®simcome to investment and brokerage services ircom
to conform to Bank of Americs classification

23 Adjustment to reclassify Merrill Lynch’s managedaants and other fee-based revenues to investmednt a
brokerage services income to conform to Bank of Aca’s classification

24 Adjustment to reclassify Merrill Lynch’s principtansactions to trading account profits (lossegotaform
to Bank of Americ’s classification

25 Adjustment to reclassify Merrill Lynch’s equipmesipense included in occupancy expense to equipment
expense to conform to Bank of Amer's classification

26 Adjustment to reclassify Merrill Lynch’s amortizati of intangibles included in other general opegati
expense to amortization of intangibles to confoorBank of Americ’s classification

27 Adjustment to reclassify Merrill Lynch’s data preseng and communications expense included in
communication and technology expense to data psowesexpense and telecommunications expense to
conform to Bank of Americ's classification

28 Adjustment to reclassify Merrill Lynch’s office splies and postage expense to other general opgratin
expense to conform to Bank of Amer's classification

Note 3—Preliminary Purchase Accounting Allocation

The unaudited pro forma condensed combined finhimd@mation for the merger includes the unaudiped
forma condensed combined balance sheet as of U233 assuming the merger was completed on Jyriz088.
The unaudited pro forma condensed combined incaéatersents for the six months ended June 30, 2008hen
year ended December 31, 2007 were prepared asstimimgerger was completed on January 1, 2

The unaudited pro forma condensed combined finaimd@mation reflects the issuance of approximatel
1.0 billion shares of Bank of America common stackl share-based compensation awards and preféoctdod
approximately $13.7 billion. The common stock, shbased compensation awards and preferred stackdiss the
exchange was valued using the methodology discusdédte 1 above.
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The merger will be accounted for using the purcmsthod of accounting; accordingly, Bank of Amelsca
cost to acquire Merrill Lynch will be allocatedttee assets (including identifiable intangible assand liabilities of
Merrill Lynch at their respective estimated faitues as of the acquisition date. Accordingly, the foerma purchas
price was preliminarily allocated to the assetwu@eq and the liabilities assumed based on thémeased fair
values as summarized in the following table.

Preliminary Pro Forma Purchase Price Allocation (uraudited)
(Dollars in billions, except per share amoul

Pro Forma Purchase price

Merrill Lynch common stock and shi-based compensation awards exchanged (in billi 1.19:
Exchange ratit 0.859¢
Total shares of Bank of Ameri’'s common stock exchanged (in billiol 1.02¢
Purchase price per share of Bank of Ame¢s common stock(1 $ 30.0Z
$30.¢
Merrill Lynch preferred stock converted to BankAoherica preferred stoc 13.7
Total Pro Forma Purchase Price(2 44t
Preliminary allocation of the pro forma purchase piice
Merrill Lynch stockholder equity 34.¢
Merrill Lynch goodwill and intangible asse (5.2
Adjustments to reflect assets acquired and liagdsliassumed at fair valu
Loans and leases, r (5.3
Intangible assetl 7.5
Other asset (0.9
Accrued expenses and exit, termination and otheéiliies (2.6)
Long-term debi 6.5
Deferred taxe 3.9
Fair value of net assets acquil 31.C
Preliminary pro forma goodwill resulting from the erger $13.E

(1) The value of the shares of common stock exchandggdMerrill Lynch stockholders was based upon the
average of the closing prices of Bank of Amerigmmon stock for the period commencing two tradiags
before and ending two trading days after Septerhbe2008, the date of the merger agreen

(2) The pro forma purchase price included herein doé¢swonsider changes to Merrill Lynch’s common and
preferred stock subsequent to June 27, 2008. Addilly, the pro forma accounting, including theedgtination
of goodwill does not consider the results of ogere, including certain transactions that have oetl
subsequent to June 27, 2008. For additional infooman these subsequent events,dete 18, Subsequent
Eventsto the condensed consolidated financial statemenerrill Lynch’s quarterly report on Form 10-Qrfo
the period ended June 27, 2008. The pro forma psecprice, goodwill and earnings per share amauiiits
change based upon these events and the resulpemitions between June 27, 2008 and the actualemeage

The preliminary pro forma purchase accounting allion included in the unaudited pro forma condensed
combined financial information is as follows:

A Preliminary adjustments, primarily to record equitgthod and other investments at their estimatied fa
values. Certain of these adjustments, totaling@pprately $3 billion primarily related to publicly
traded equity method investments resulted in arease in fair value based on quoted prices. Other
adjustments, totaling approximately $3.0 billiotated to the write down in fair value of residehtia
mortgage-backed securities and other investmeatdltie to current market conditions may not be
traded in active markets. For these illiquid invesits, afte
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consideration of market events subsequent to JON20®8, fair value was estimated based upon
discounted cash flows. The adjustments reflecteditm@re based on current assumptions and
valuations which are subject to change.

Preliminary adjustments totaling approximately $ilBon, including a life of loan loss estimate of

$3.9 billion for impaired loans and a market ing¢m@te adjustment of $1.4 billion on the entirario
portfolio. The preliminary adjustments record resitial and commercial impaired loans at their
estimated fair values primarily based upon thegmregalue of expected future cash flows, including

life of loan loss forecasts, based upon currenketanterest and default rates, as well as resialesntd
commercial non-impaired loans at their estimatex@nt value of amounts to be received using current
market interest rates. For non-impaired loans, Mésnch’s existing allowance for loan losses was
retained. The effect of these adjustments is teea®e interest income and decrease provision &or lo
losses for the impaired portfolio by approximat$860 million and $700 million for the six months
ended June 30, 2008, and the twelve months endeehfeer 31, 2007, respectively. The entire amount
has been recorded as an adjustment to interesnspending a detailed loan by loan review. The
adjustments reflected herein are based on curssnhaptions and valuations which are subject to
change

Adjustments to write off historical Merrill Lynchogdwill and record pro forma goodwill created as a
result of the merge

Adjustments to write off historical Merrill Lynchtleer intangible assets and record preliminary
estimates of core deposit (approximately $500 ami)lj customer (approximately $4 billion) and trade
name (approximately $3 billion) intangible assetsulting from the merger. Preliminary estimates of
the fair values of the intangibles were based sndalinted present value of future cash flows resylti
from the existing customer relationships includogsideration of potential attrition in these
relationships. Preliminary estimates of the faiueaor these intangibles are subject to chang@upo
completion of a formal third party valuation. Thegact of the intangible assets is to increase
amortization of intangibles by approximately $17#lion and $208 million for the six months ended
June 30, 2008, and the twelve months ended Dece3ih@007, net of amounts already included in
Merrill Lynch’s historical statement of operatiomsspectively. The nature, amount and amortization
method of various possible identified intangibles eing studied by management. The adjustments
reflected herein are based on current assumptimhgauations which are subject to change. Material
changes are possible when our analysis is comp

Preliminary adjustments, primarily to record dese=ato other assets, including deferred costs
(approximately $250 million) and pension and othestretirement benefits/liabilities (approximately
$650 million) at their estimated fair values. Tluatments reflected herein are based on current
assumptions and valuations, including the writeedffieferred costs and changes in benefit plan
assumptions based upon market conditions, whicBuect to chang:

Preliminary adjustments to record the tax effedhefpro forma adjustments at an estimated 32.5%
effective tax rate, as well as estimated adjustmtnwrite-off Merrill Lynch deferred tax assetsated

to share-based compensation awards. The 32.5%emtesents the estimated blended statutory rates of
the U.S. (including states) at 37% and non-U.Sntpjurisdictions (primarily the U.K.) at 28%. The
estimated net adjustment to Merrill Lynch defertaxiassets primarily relates to the elimination of
deferred taxes attributable to unvested awardefg@yees of share-based compensation
(approximately $1.7 billion) and the establishmeindeferred taxes related to the purchase accauntin
adjustments (approximately $2.2 billion). The atfjusnts reflected herein are based on current
assumptions and valuations which are subject togdn

Preliminary adjustments to record approximatel\b$2llion related to certain contractual change in
control obligations for Merrill Lynch associatehdadjustments reflected herein are based on ¢urren
assumptions and valuations which are subject togdn
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H Preliminary adjustments to record debt at its et fair value based upon current credit and nurre
interest rates. The impact of the adjustments wasctease interest expense by approximately
$450 million and approximately $900 million for teix months ended June 30, 2008, and the twelve
months ended December 31, 2007, respectively. @justments reflected herein are based on current
assumptions and valuations which are subject togdn

| Preliminary adjustments to eliminate Merrill Lynhtstorical stockholders’ equity and reflect Bank of
Americé’'s capitalization of Merrill Lynch

J Weighted average shares were calculated usingst@ibal weighted average shares outstanding of
Bank of America and Merrill Lynch, adjusted usihg texchange ratio, to the equivalent shares of Bank
of America common stock, for the year ended Decer@be2007, and six months ended June 30, 2008.
Earnings per share (EPS) data have been compued ba the combined historical income of Bank of
America, income from continuing operations for Mietrtynch and the impact of purchase accounting
adjustments. For periods in which the pro forma loim®d company had a net loss from continuing
operations or net income from continuing operatitrsimpact of dilutive equity instruments haverbee
excluded or included, respectively, as part ofdieted EPS calculatior

Note 4—Merger Related Charges

In connection with the merger, the plan to integaank of America’s and Merrill Lynch’s operatioissstill
being developed. The total integration costs haentpreliminarily estimated to be approximatelyb#iton after
tax or approximately $3 billion pre-tax. Approxiredt $1.5 billion (pretax basis) is estimated to be capitalized,
a corresponding increase to goodwill, in purchas®anting, including costs for serverance of Métninch
personnel and closure of Merrill Lynch vacant fiieis. The specific details of these plans will tione to be refine
over the next several months. Currently, our meigfegration team is assessing the two companjg=rations,
including information systems, premises, equipmieanefit plans, supply chain methodologies, serear@racts
and personnel to determine optimum strategiesaiizeecost savings. The remaining approximately $lllion
(pre-tax basis) is estimated to relate to Bank miefica merger costs, including costs for severah&ank of
America personnel, as well as Merrill Lynch and Baf America associate retention costs, conversasts, and
communication costs, and will be recorded basead tipe nature and timing of these activities. Theseaining
costs are not reflected in the unaudited pro focoralensed combined statements of income.

Our merger integration decisions will impact cartekisting Merrill Lynch facilities (both leaseddinowned),
information systems, supplier contracts and casts@ated with the involuntary termination of pensel.
Additionally, as part of our formulation of the rger integration plan, certain actions regardingtixy Bank of
America information systems, premises, equipmestgkit plans, supply chain methodologies, supglertracts
and involuntary termination of personnel may betakio the extent there are costs associated maetactions,
the costs will be recorded based on the naturdianiiglg of these integration actions. We expect thath decisions
will be completed shortly after the merger. Redtiting charges will be recorded based on the natndetiming of
these integration actions.

Included in the costs described above, during tmebénation of the two companies we will incur addigl
integration costs consisting of employee retenigreements, conversion costs and incremental coiatiom
costs to customers and associates, among other tidastexpected that these costs will be incuoeer a three-year
period after completion of the merger. These caditde expensed as incurred.

Note 5—Estimated Annual Cost Savings

Estimated annual cost savings of approximatelyifid after-tax or approximately $7 billion prexawvhen
fully phased in after the merger, represent oumede only and may not be indicative of the actual
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amount of the cost savings the combined compamalgtachieves. These amounts do not include tlssiplz
impacts of revenue opportunities. These amountsisbof:

Annual Pre-Tax
Cost Savings

Overlapping Businesses and Infrastruci $4,45C million (A)
Corporate Staff Functior 1,50C million (B)
Occupancy 50C million (C)
Other 55C million (D)
Total $7,00C million

(A) Overlapping businesses, including certain capitalk®ts and asset management activities, and related
infrastructure, including technology and operatiumsctions, are projected to result in cost savitgs to the
elimination of redundant systems and softwaregtmination of redundant operational support antilaies
and reduced personnel costs for the combined com

(B) Corporate staff function cost savings are projetbeaccur from reduced personnel costs and elinainadf
duplicative corporate and administrative functic

(C) Occupancy costs savings are projected to resuit fmnsolidation of personnel into a reduced nunolbeifice
facilities and leased spac

(D) Other cost savings result from miscellaneous itéentéiding vendor leverage purchasing efficiencres,
included in the above categori

Note 6 — Other Items

In addition to the pro forma adjustments includedir Unaudited Pro Forma Condensed Combined FHialanc
Statements, we anticipate recording certain liaddiwith a corresponding increase to goodwill imghase
accounting under the guidance of EITF 95-3. Wheaduating Merrill Lynch’s credit derivative positisnwe
considered overall exposure when combined with B#nkmerica. In that regard, where we determined the had
redundant positions or where combined counterpgarigdustry concentrations exceeded desired lewaddave
preliminarily estimated breakage costs of termimathe Merrill Lynch credit derivatives to be apgroately
$1.4 billion. These estimates are based upon dusssumptions and valuations which are subjechémge as we
complete a position by position review of the Métrynch credit derivatives.
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THE MERGER

Background of the Merger

Management and the boards of directors of both Bémerica and Merrill Lynch regularly review and
consider potential strategic options for their camips in light of their respective performance,ibeiss needs and
the challenges and opportunities presented bydbeognic and industry environment. As part of thisgess, senior
management of both companies have met informadip fiime to time with senior management of otheatficial
institutions, including each other, regarding indpsrends and strategic considerations. Amongelessiderations
has been the possibility of a combination of BahRmerica and Merrill Lynch.

During the week of September 8, 2008, the pricqaubficly traded shares of many major financialsmrs
companies declined significantly as speculationrapdrts about financial difficulties at Lehman Brers Holdings
Inc. began to circulate. On September 10, 2008aghBrothers pre-announced a $3.9 billion netfosgs third
quarter of 2008, as well as a number of initiatiteebolster its financial viability; however, thquéty markets
remained volatile. Merrill Lynch’s common stock ggideclined by approximately 36 percent during theek. On
the morning of Friday, September 12, 2008, the Méxynch board of directors held an informatiomanference
call. During the conference call, senior managermé&Merrill Lynch updated the directors on recerarket
conditions, developments relating to Lehman Brathmancial viability, and the status of, and eént
considerations with respect to, Merrill Lynch’s ¢ap liquidity and business results, Merrill Lyristrecent stock
performance and potential rating agency actions. Nlkrrill Lynch board of directors urged senior rmgement to
continue to evaluate the potential impact of theaseket developments on Merrill Lynch and the pdssilourses of
action Merrill Lynch might pursue in response toioas possible scenarios, and stressed the neddéoill Lynch
to be prepared to act quickly as events unfolded.

On Saturday morning, September 13, 2008, John TE&iairman and Chief Executive Officer of Merrill
Lynch, contacted Ken Lewis, Chairman, Chief Exami®fficer and President of Bank of America. Mrairhtold
Mr. Lewis that, in light of the extremely distredssonditions in the financial services industry gatly and the
investment banking industry in particular, he bedig that it might be beneficial to both compan@@sxtplore one or
more potential investment or other transactions/een Merrill Lynch and Bank of America. Mr. Lewigraed that
such discussions could be in both companies’ béstdsts and agreed to meet with Mr. Thain later day in New
York City.

On Saturday afternoon, Messrs. Lewis and Thainimiew York City. The two executives discussed the
unprecedented market environment that had triggeigedficant dislocations, the near-bankruptcy b Bear
Stearns Companies Inc. and the apparently immimemitruptcy of Lehman Brothers. Mr. Thain proposed t
Mr. Lewis that Bank of America consider acquiring.8% equity stake in Merrill Lynch and provideradit facility
to Merrill Lynch. Mr. Lewis responded that BankAuinerica was not interested in acquiring a minostyke in
Merrill Lynch, but that Bank of America would betémested in discussing a potential business cortibmeith
Merrill Lynch. Mr. Lewis expressed his view of thrategic fit between the two organizations andokigef that the
combination of the two companies would result irading position in retail brokerage and wealth agement,
significantly enhanced investment banking capabdiand global scale in investment management. fgleBkain
and Lewis agreed to further discuss both alterpativ

Following that afternoon meeting, and in view of theed to move expeditiously in light of the apptye
imminent bankruptcy of Lehman Brothers and detating market conditions, both companies beganremge
meetings among members of management and thesad\b discuss the challenges and benefits afinsdction
and to undertake their respective business, fimdnmperational and legal due diligence investaati The
discussions among Bank of America, Merrill Lynchdaheir management teams and advisors, as wéikeirsdue
diligence investigations, continued throughoutright and into the next day and night.
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Also on Saturday, representatives of Merrill Lyreztgaged in exploratory discussions regarding a#etion
with two other large financial services companiasluding with respect to the potential for a mitypinvestment
and credit facility with one company and for a Imesis combination with the other company. The dsoas
regarding a potential minority investment did negult in the development of a transaction thastreor
management of Merrill Lynch or its board of dirastdetermined to be as favorable to Merrill Lynclit®
stockholders as the combination proposed with Bdrkmerica. After meeting with the other companyg vl
Lynch did not pursue further discussions regardimptential combination because senior managenfidneiaill
Lynch concluded that such a transaction was nafilseachievable.

Early in the morning of Sunday, September 14, 200s5srs. Thain and Lewis met in New York City. Aist
meeting, Messrs. Thain and Lewis discussed thdtsasfithe due diligence investigations conductedheir
companies’ respective representatives. Mr. LewisMn Thain discussed the strategic rationale fousiness
combination of Bank of America and Merrill Lynchdanonsidered how the businesses of Merrill Lynath Bank o
America would complement each other. At the coriclusf the meeting, Messrs. Thain and Lewis agtedthve
representatives of Merrill Lynch and Bank of Amerind their respective legal advisors pursue tetiagion of
the terms of the agreements that would govern thegsed business combination transaction.

Later that day, the Merrill Lynch board of directdreld an informational conference call. In additio the
directors, Shearman & Sterling LLP, counsel to Midtynch, and Cravath, Swaine & Moore LLP, countethe
non-employee directors, participated in the comfeeecall. On the conference call, Mr. Thain updaiteddirectors
on the meetings held over the weekend between goment officials and senior executives at leadingviicial
services companies to provide financial assisttmt¢ehman Brothers, the exploratory discussionh wito other
institutions regarding the potential for a strateigansaction, the status of discussions with Bzfnkmerica
regarding the proposed business combination trénsaand the status of, and certain consideratidtis respect tc
Merrill Lynch’s capital, liquidity and business téts and the potential impact on Merrill Lynch bétexpected
public announcements regarding the expected batdyrdipng by Lehman Brothers and the reported ity issue:
facing American International Group. The Merrillihgh board of directors indicated their agreemest th
representatives of Merrill Lynch and its legal aars continue negotiating the terms of the proposejer with
Bank of America and its legal advisors with a vieweaching an agreement that could be presenti tilerrill
Lynch board of directors that evening, particulanyight of the market uncertainties and relatiséts Merrill Lynch
would be expected to face when the markets opdreedext day. Mr. Thain proposed that the Merrilhtl board
of directors plan to meet at 6:00 p.m. that evenamgl subsequently left the conference call togethith the other
representatives of Merrill Lynch and their advisdree non-employee directors continued the confereall in
executive session with their independent counsegbdioposes of discussing the proposed businessinatidn
transaction with Bank of America and the alterregiavailable to Merrill Lynch.

From September 13, 2008 through September 14, 28p8sentatives of Merrill Lynch met several timgth
representatives of Bank of America to discuss tadnaand pricing for shares of Merrill Lynch commstock in an
proposed business combination transaction. Duhiagée discussions, representatives of Merrill Lyindicated that
Merrill Lynch would be seeking a significant premmido the closing price of $17.05 for shares of Midrynch
common stock on the NYSE on September 12, 2008eHss an appropriate multiple of book value. Enhes
discussions resulted in the parties’ agreementdasemt to their respective boards a proposed ttéosahaving a
price of $29.00 for each share of Merrill Lynch aopn stock, which equated to an exchange ratio8%9% based
on the closing price for shares of Bank of Amedoanmon stock on the NYSE on September 12, 2008.

In the late afternoon on Sunday, the Bank of Angebioard of directors met with members of Bank ofefica
senior management and its outside advisors. Badkmarica senior management reviewed with the Bdnk o
America board of directors information regardinghnBaf America, Merrill Lynch and the terms of theoposed
transaction. Bank of America senior managementla@d¢ompany’s financial advisors, J.C. Flowers BR&,
presented the Bank of America board of directoth wie findings of their due diligence investigatiaf Merrill
Lynch and additional information, including finaatinformation regarding the two companies andtthesaction
as more fully described below under the headingOpinion of Bank

50




Table of Contents

of America’s Financial Advisors”. Each of J.C. Flers and FPK orally advised the Bank of America taxr
directors, and indicated that it was prepared holee a written opinion to the same effect, thapfesuch date and
based upon and subject to the assumptions madeodudbgies used, factors considered and limitatigoen their
review as described in their respective opiniorgs@ther matters as J.C. Flowers and FPK considetedant, the
proposed exchange ratio to be paid by Bank of Aradn the merger was fair, from a financial poihview, to
Bank of America. Bank of America’s general courasad Wachtell, Lipton, Rosen & Katz, counsel to Bafk
America, discussed with the Bank of America bodrdiectors the legal standards applicable to ésislons and
actions with respect to the proposed transactigihreviewed the legal terms of the proposed mekmhowing
review and discussion among the members of the BAknerica board of directors, including considina of the
factors described under “— Bank of America’s Readon the Merger; Recommendation of the Bank of Aoze
Board of Directors,” the Bank of America board akdtors unanimously determined that the transaatias in the
best interests of Bank of America and its stockbrddand voted unanimously to approve the mergeeagent, the
stock option agreement and the transactions conéteapby those agreements.

Shortly after the start of the Bank of America libareeting, the Merrill Lynch board of directors magth
members of Merrill Lynch’s senior management andriMé.ynch’s financial advisors and outside legalvisors.
Merrill Lynch senior management reviewed with therkill Lynch board of directors information regardiBank of
America, Merrill Lynch and the terms of the propd$ensaction and updated the directors on devedagsrin the
discussions with representatives of Bank of Amesioae the adjournment of the conference call exairli the day.
Merrill Lynch senior management apprised the MEeksthch board of directors of its due diligence éstigations of
Bank of America. MLPFS reviewed its financial arsdlg regarding the proposed merger with the Méuyitich
board of directors as more fully described belowaerrthe heading “— Opinion of Merrill Lynch’s Fingial
Advisor.” MLPFS then rendered to the Merrill Lynbbard of directors its oral opinion, which opinieas
subsequently confirmed in writing, that as of Sepder 14, 2008, based upon the assumptions madrasat
considered and limits of such review, as set fortits opinion, the exchange ratio in the merges fear from a
financial point of view to holders of Merrill Lynatommon stock. In addition, Shearman & Sterling lrteRiewed
with the Merrill Lynch board of directors the legatms of the proposed merger and the legal stdadgplicable t
its decisions and actions with respect to the pgeddransaction. Following review and discussioorgrthe
members of the Merrill Lynch board of directorslirding consideration of the factors described uride Merrill
Lynch’s Reasons for the Merger; Recommendatiom@Merrill Lynch Board of Directors,” the Merrillyinch
board of directors determined that the merger wiagsable and in the best interests of Merrill Lyrastd its
stockholders, and the Merrill Lynch board of digstvoted unanimously to approve the merger agretrie
stock option agreement and the transactions conéteapby those agreements.

Following approval of each board of directors, plagties and their counsel continued to work tolfmesand
document the legal terms of the definitive agreaméar the transaction, and early in the morningSeptember 15,
2008, the parties entered into the merger agreeamehthe stock option agreement and the transaetien
announced in a press release issued by Bank ofiéaner

Merrill Lynch’s Reasons for the Merger; Recommendaton of the Merrill Lynch Board of Directors

The Merrill Lynch board of directors consulted witerrill Lynch’s management, as well as its legadl a
financial advisors, in its evaluation of the merdarreaching its conclusion to adopt the mergeeagent and in
determining that the merger is advisable and irbtst interests of Merrill Lynch and its stockhailehe Merrill
Lynch board of directors considered a number dbfa¢ including the following factors:

 Strategic and Other Business Advanta

« that Bank of America is one of the largest finahiriatitutions in the world, with significant scadad
strength in the commercial and consumer bankingaatieat uniquely compliments Merrill Lynch’s global
wealth management and global markets and investh@arking businesse
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« the breadth and diversity of Bank of America’s mgsises and operations, as well as its strong tapita
position, funding capabilities and liquidity positis Bank of America (and the combined company)
optimally within the current and evolving financedrvices landscap

« the board of directors’ belief, based upon its ust#ading of Bank of America’s business and openasti
that the combined company will provide strong supfar Merrill Lynch’s existing operations, as wels
new opportunities to leverage the complementaryreatf the respective businesses, customers, pioduc
and skills of Merrill Lynch and Bank of Americ

« the combined company’s diverse business and geloigrapx will have leading global positions in
commercial and consumer banking, retail brokeragkveealth management, sales and trading and
investment managemel

« Business Condition and Prospects of Merrill Lyi

« its understanding of Merrill Lynch’s business, ai@ms, financial condition, liquidity and capital
positions, earnings, and prospects as discusse aingler “Background of the Merger” and below under
“Opinion of Merrill Lynct’s Financial Advisc’;

* its consideration of potential strategic alternagivbased upon periodic assessments undertakenroijf Me
Lynch and its advisors, including the contacts disgdussions during the period from September 1@t
September 14, 2008, between Merrill Lynch and oflaties, including Bank of Americ

« the significant decline in stock prices of finad@arvices firms generally in the weeks precedirg t
board’s decision to approve the merger and, inqdatr, of Merrill Lynch common stock, which dectid
approximately 36% during the one-week period piaathe decision of the Merrill Lynch board of
directors;

 statements during the week of September 8, 2008rdwlit rating agencies suggesting the possiility
further credit ratings downgrades for financiaMsegs companies that had suffered severe declngei
trading price of their common stoc

« the risk of Merrill Lynch’s credit ratings beingrtbher downgraded and the potential effect sucloasti
would have on certain of Merrill Lyn’s businesses and its liquidity position and fundiagabilities

« the current and prospective environment in whichié.ynch operates, which reflects challenginglan
uncertain investment banking industry conditiond dsks that the Merrill Lynch board of directors
expected to persist, includin

« the volatile valuations and illiquidity of certafimancial assets and exposur

* the circumstances under which Bear Stearns agoeeatér into a business combination with JPMorgan
Chase & Co. in which Bear Stearns faced the prasgexbankruptcy filing that would have resulted i
Bear Stearns stockholders receiving no value feir tommon share:

* management’s belief that the United States fedgra¢érnment would not provide financial support to
Lehman Brothers or any potential acquiror of LehrBasthers and the anticipated bankruptcy filing of
Lehman Brothers and its likely effects on its stualklers and other companies within the investment
banking industry

* the reported liquidity issues facing AlG Internatid Group, Inc. and its reported need to secure
significant financing in the very ne-term in order to avoid bankruptc

 generally uncertain national and international ecoic conditions

as well as the competitive environment for finahtiatitutions generally, and the potential effectshese
factors on Merrill Lynch;

« Form and Value of Per Share Merger Considera
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the all stock and fixed exchange ratio aspecth@fterger consideration, which would allow Merrill
Lynch stockholders to participate in a portion oy amprovement in the Merrill Lynch business and
synergies resulting from the merger, and the vaduderrill Lynch stockholders represented by that
consideration

the fact that Merrill Lynch stockholders’ pro formanership of the combined company would be
approximately 25%

the exchange ratio of 0.8595 of a share of Bankmérica common stock to be received in respectohe
share of Merrill Lynch common stock represente®d% premium to the closing price of Merrill Lynch
common stock on September 12, 2008 (based ondbmglprice of Bank of America common stock on
that date)

« Terms of the Merger Agreement and the Stock Optgzreemen

the provisions imposing restrictions on Merrill Lgmfrom soliciting or pursuing alternative transaics;

the stock option agreement that allows Bank of Acagrupon the occurrence of certain specified esjen
exercise an option to purchase from Merrill Lynghta 19.9% of Merrill Lynch’s outstanding shares of
common stock at a price of $17.(

the aggregate total profit that Bank of America meglize under the stock option agreement is capped
$2 billion, representing approximately 4% of theatdransaction value

that Bank of America has the right to match thengeof any third party proposal to acquire Merriirich;

the Merrill Lynch board of directors may changerésommendation in the event it receives a superior
proposal; provided, that Merrill Lynch must convenspecial meeting of Merrill Lynch stockholders to
vote on the transaction with Bank of America refgss of whether it changes its recommenda

that Merrill Lynch will have the right to have tlerenutually agreed upon members of the board ottirs
of Merrill Lynch serve on the combined comp’s board of directors

the merger is expected to be treated as a taxeketleange for Merrill Lynch stockholders; subsequent
the execution of the merger agreement, the boaditettors of Merrill Lynch agreed that, in conrient
with the potential issuance of preferred stockh®W.S. Treasury, the merger may be treated asablta
transaction

« Opinion of Financial Adviso

the financial presentation of Merrill Lynch, Piefé&nner & Smith Incorporated, including its opimio
dated September 14, 2008, to the Merrill Lynch Hazrdirectors to the effect that, as of the ddtthe
opinion, and based upon and subject to the faetodsassumptions set forth in the opinion, the exgha
ratio of 0.8595 of a share of Bank of America comrmstock to be received in respect of each share of
Merrill Lynch common stock pursuant to the merggre@ment was fair from a financial point of view to
Merrill Lynch’s stockholders; subsequent to rendgiits opinion, MLPFS confirmed that the

tax-free nature of the merger was not a materabfan its analysis. See “— Opinion of Merrill Lgh's
Financial Adviso”;

* Potential Risk

the need to obtain stockholder and regulatory afgsao complete the merger, and the likelihood it
approvals are obtained by the first anniversahefdate of the merger agreement, at which tinfeeit
party could terminate the merger agreem
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« the possibility that the merger might not be cortealeas a result of failure to receive regulatoryrapals
or satisfy other closing conditions, including seeg approvals from stockholders of Merrill Lynchda
Bank of America

« the possibility that the implied market value of fher share merger consideration could decreasetpri
the closing of the merger if the per share traglinge of Bank of America common stock decrea

« the potential impact of the transaction on Metrithch employees and other key constituenc
» Additional Consideration

« the historical and current market prices of BanRuoferica common stock and Merrill Lynch common
stock as well as comparative valuation analysethitwo companies

« the challenges of integrating Merrill Lynch’s bussses, operations and workforce with those of Rdink
America, and the risks associated with achievirticigated cost savings and other synerg

« that there are no dissenf rights applicable to the proposed merger;

« that the Merrill Lynch directors and executive offis have interests in the merger that are in iaddid or
different from their financial interests as Mertifnch stockholders. See “- Merrill Lynch’s Officeand
Directors Have Financial Interests in the Me”.

The foregoing discussion of the information anddex considered by the Merrill Lynch board of dies is
not exhaustive, but includes the material factoas the Merrill Lynch board of directors considerbdview of the
wide variety of factors considered in connectiothvifis evaluation of the merger and related traisas and the
complexity of these matters, the Merrill Lynch babaf directors did not find it useful, and did radtempt, to
quantify, rank or otherwise assign relative weigbtthese factors. In considering the factors dieedrabove,
individual members of the Merrill Lynch board ofettors may have given different weight to diffariactors. The
Merrill Lynch board of directors conducted an oWeaaalysis of the factors described above, inclgdiiscussions
with, and questioning of, the management of Mekwihch and Merrill Lynch’s legal and financial aders, and
reached the consensus that the merger, was advisatlin the best interests of Merrill Lynch andrivieLynch
stockholders.

Bank of America’s Reasons for the Merger; Recommeration of the Bank of America Board of Directors

The Bank of America board of directors consultethiank of America management as well as finaraial
legal advisors and determined that the mergertisdrbest interests of Bank of America and BanRkmogrica
stockholders. In reaching its conclusion to appritemerger agreement, the Bank of America boandidered a
number of factors, including the following materfattors:

« its understanding of Bank of America’s businesgrapons, financial condition, earnings and prospaad
of Merrill Lynch’s business, operations, financial condition, e@signd prospect

« its understanding of the current and prospectiwérenment in which Bank of America and Merrill Lyimc
operate, including economic and market condititims ,competitive environment and the likely impafct o
these factors on Bank of America and Merrill Lyn

* the review by the Bank of America board of direstwith its legal advisors of the structure of therger anc
the financial and other terms of the merger andkstption agreement, including the review by thalBaf
America board of directors with its financial adwis of the exchange ratio, and the expectationamikBf
America’s legal advisors that the merger will gfyadis a transaction of a type that is generallyftag for
U.S. federal income tax purpos

« the fact that the complementary nature of the regmecustomer bases, business products and skiiank
of America and Merrill Lynch is expected to redunlsubstantial opportunities to distribt
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products and services to a broader customer basacaoss businesses and to enhance the capaluifitiesh
companies

* the potential expense saving opportunities, asuatref overlapping business and infrastructurepcrate
staff functions, occupancy and other cost saving® fmiscellaneous items, currently estimated bykB#n
America’s management to be approximately $7 bilfi@n year on a pre-tax basis when fully realizedyell
as potential incremental revenue opportunit

« the challenges of successfully integrating Metnlhch’s businesses, operations and workforce hitis¢ of
Bank of America and the costs of combining the b@mpanies and achieving the anticipated cost saying
including an anticipated restructuring charge ob#on on a pre-tax basis and assumed amortiaatio
expense of $450 million p-annum on a p-tax basis

« the fact that application of such potential expesedngs and other transaction-related assumpéinds
adjustments to the combined net income forecast8dok of America and Merrill Lynch made by various
third-party brokerage firms and published as cosgsmstimates by First Call would result in the
combination being 3.0% dilutive in 2009 and breadtein 2010

« the reports of Bank of America management andittem€ial presentation by J.C. Flowers and FPK tokBa
of America’s board of directors concerning the apiens, financial condition and prospects of Métnjinch
and the expected financial impact of the mergethercombined compan

« the likelihood that the regulatory and stockholdpprovals needed to complete the transaction will b
obtained in a timely manner and that the regulasémgrovals will be obtained without the impositimin
adverse condition:

« the historical and current market prices of Banloferica common stock and Merrill Lynch common &toc
as well as the financial analyses prepared byRldwvers and FPK

« the opinions delivered to the Bank of America baafrdirectors by each of J.C. Flowers and FPK & th
effect that, as of the date of the opinion and thag®n and subject to the assumptions made, mdtgids
used, factors considered and limitations uporeitsetv described in its opinion and such other matis J.C
Flowers and FPK considered relevant, the exchaatifeto be paid by Bank of America was fair, from a
financial point of view, to Bank of Americ

« the potential impact of the transaction on thetadgvels and credit rating of Bank of Americagd:
« the need and ability to retain key Merrill Lynchreennel.

The Bank of America board of directors considenédfahese factors as a whole and, on balancegladed
that they supported a favorable determination teranto the merger agreement.

The foregoing discussion of the information anddex considered by the Bank of America board aéatiors is
not exhaustive, but includes all material factassidered by the Bank of America board of directbrsview of the
wide variety of factors considered by the Bank af&kica board of directors in connection with itslenation of the
merger and the complexity of these matters, thekBrmerica board of directors did not considgpriactical to,
nor did it attempt to, quantify, rank or otherwagsign relative weights to the specific factors theonsidered in
reaching its decision. The Bank of America boardioéctors evaluated the factors described abodeeached a
consensus that the merger was advisable and letfténterests of Bank of America and its stockarddIn
considering the factors described above, individo@mbers of the Bank of America board of directoes have
given different weights to different factors.

The Bank of America board of directors determirteat the transaction was in the best interests okBd
America and it stockholders, and the board votezhimously to approve the merger agreement and neeois
that Bank of America stockholders vote “FOR” thguiance of Bank of America common stock in the nrerge
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Opinion of Merrill Lynch’s Financial Advisor

Merrill Lynch retained MLPFS to act as its finar@alvisor with respect to the merger. In connectigth that
engagement, Merrill Lynch requested that MLPFS watal the fairness, from a financial point of viefithe
exchange ratio in the merger. At the meeting ofMtegrill Lynch board of directors on September 2a08, MLPFS
rendered its oral opinion to the Merrill Lynch bdanf directors, which opinion was subsequently targd in
writing, that as of September 14, 2008, based tpemssumptions made, matters considered and lingisch
review, as set forth in its opinion, the excharegérin the merger was fair from a financial padfitview to the
holders of such shares.

The full text of MLPFS’s written opinion, which sets forth material information relating to such opinion,
including the procedures followed, assumptions madenatters considered and qualifications and limitaibns
on the review undertaken by MLPFS, is attached as ppendix E and is incorporated into this document by
reference in its entirety. This description of MLPFS's opinion is qualified in its entirety by refererce to, and
should be reviewed together with, the full text othe opinion. Holders of Merrill Lynch common stockare
urged to read the opinion and consider it carefully MLPFS has consented to the inclusion in this docoent of
its opinion and of the summary of that opinion seforth below.

MLPFS'’s opinion is addressed to the Merrill Lynatebd of directors and addresses only the fairrfess, a
financial point of view, of the exchange ratio iretmerger as of the date of the opinion. The opirgdor the use
and benefit of the Merrill Lynch board of directpdoes not address the merits of the underlyingstbecby Merrill
Lynch to engage in the merger and does not cotestituecommendation to any stockholder as to halv su
stockholder should vote on the merger or any ma¢lated thereto. In addition, Merrill Lynch has asked MLPF!
to address, and the opinion does not addressitineda to, or any other consideration of, the hsldé any class of
securities, creditors or other constituencies ofré.ynch, other than the holders of the sharéMerrill Lynch
common stock. In rendering the opinion, MLPFS egpeel no view or opinion with respect to the faisndimancial
or otherwise) of the amount or nature or any ottsprect of any compensation payable to or to bévextdy any
officers, directors, or employees of any partiethtomerger, or any class of such persons, reludiviee
consideration to be received by the holders oftiares of Merrill Lynch common stock pursuant @ ftierger
agreement, which consideration was determined girmegotiations between Bank of America and Melithch.

In arriving at its opinion, MLPFS, among other tjgn

* reviewed certain publicly available business andricial information relating to Merrill Lynch andaBk of
America that MLPFS deemed to be relevi

* reviewed certain information relating to the busme=arnings, cash flow, assets, liabilities, issatngs and
overall liquidity position and general prospectsvirrill Lynch and Bank of America, as well as trmount
and timing of the cost savings and related expeaspgscted to result from the merger (referred tthas
Expected Cost Savings) furnished to MLPFS by Meékihch;

« conducted discussions with members of senior manageand representatives of Merrill Lynch and Bah
America concerning the matters described in thiebpbints above, as well as their respective busiisemssi
prospects before and after giving effect to thegaeeand the Expected Cost Savir

* reviewed the market prices and valuation multiftesshares of Merrill Lynch common stock and tharsis
of Bank of America common stock and compared théth those of certain publicly traded companies that
MLPFS deemed to be releva

« reviewed the results of operations of Merrill Lyreoid Bank of America and compared them with thdse o
certain publicly traded companies that MLPFS deetodtk relevant

« compared the proposed financial terms of the mexgférthe financial terms of certain other trangats that
MLPFS deemed to be releva
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« participated in certain discussions and negotiatemmong representatives of Merrill Lynch and Bahk o
America and their financial and legal advisc

« reviewed the potential pro forma impact of the neey
* reviewed drafts dated September 14, 2008, of thgen@agreement and the stock option agreement

« reviewed such other financial studies and analgsestook into account such other matters as MLPFS
deemed necessary, including MLF s assessment of general economic, market and npmetaditions.

In preparing its opinion, MLPFS assumed and rediedhe accuracy and completeness of all information
supplied or otherwise made available to it, disedssith or reviewed by or for it, or that was pehfiavailable, and
MLPFS did not assume any responsibility for indetmarily verifying such information or undertaking an
independent evaluation or appraisal of any of & or liabilities of Merrill Lynch or Bank of Agrica, nor was
MLPFS furnished with any such evaluation or apm@iaisILPFS did not evaluate the solvency or faitueabf
Merrill Lynch or Bank of America under any statefederal laws relating to bankruptcy, insolvencysionilar
matters. In addition, MLPFS did not assume anygattion to conduct any physical inspection of theperties or
facilities of Merrill Lynch or Bank of America. Whtrespect to any prospective information furnisteedr discusse
with MLPFS by Merrill Lynch or Bank of America, MLEFS assumed that such information was reasonabpaped
and reflected the best currently available estimatal judgment of Merrill Lynch’s or Bank of Ameais
management. With respect to the Expected Cost §afimnished to or discussed with MLPFS by Metrjihch or
Bank of America, MLPFS assumed that they had beasanably prepared and reflected the best theartlyr
available estimates and judgment of Merrill LynchfsBank of America’s management as to the expécienle
financial performance of Merrill Lynch or Bank oferica, as the case may be, and the Expected GoisigS.
MLPFS further assumed that the merger will quadi§ya tax-free reorganization for U.S. federal inedax
purposes. MLPFS also assumed that the final fofrttseomerger agreement and the stock option agneewmuld
be substantially similar to the last drafts MLPESiewed. Subsequent to rendering its opinion, MLE&Eirmed tc
the board of directors of Merrill Lynch that thexifiee nature of the merger was not a materiabfaictits analysis.

MLPFS'’s opinion was necessarily based upon maedanomic and other conditions as they existed anttic
be evaluated on the date of the opinion, and uperrformation made available to MLPFS as of thie déthe
opinion. MLPFS has no obligation to update its apirto take into account events occurring afterdate that its
opinion was delivered to Merrill Lynch. MLPFS assedhrthat in the course of obtaining the necessaylatory or
other consents or approvals (contractual or otle)wfor the merger, no restrictions, including disestiture
requirements or amendments or modifications, vélifaposed that will have a material adverse effacthe
contemplated benefits of the merger.

In connection with the preparation of the opinibi,PFS was neither authorized by Merrill Lynch or ik
Lynch’s board of directors to solicit, nor did MLBolicit, third party indications of interest filne acquisition of
all or any part of Merrill Lynch.

MLPFS’s Financial Analyses

At the meeting of the Merrill Lynch board of direcs held on September 14, 2008, MLPFS presentédicer
financial analyses accompanied by delivery of itgten materials in connection with the deliveryitsforal opinion
at that meeting and its subsequent written opinitr following is a summary of the material final@nalyses
performed by MLPFS in arriving at its opinion. Sonfehe financial analyses summarized below include
information presented in tabular format. In ordeunderstand fully the financial analyses performgd/errill
Lynch, the tables must be read together with tltempanying text of each summary. The tables aloneod
constitute a complete description of the finanai@lyses, and if viewed in isolation could createigleading or
incomplete view of the financial analyses perforrbgdverrill Lynch. To the extent the following qu#ative
information reflects market data, except as oth&indicated, Merrill Lynch
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based this information on market data as they exiptior to September 12, 2008. This informatibeyéfore, does
not necessarily reflect current or future marketditions.

Transaction Multiples AnalysisBased on the exchange ratio and the closing rhparlee of Bank of America
common stock on September 12, 2008, MLPFS calalthi® each share of Merrill Lynch common stock lddae
converted into Bank of America common stock withraplied market value of $29.00, representing arpuen of
70.1% to the closing price of Merrill Lynch commstock on September 12, 2008, and a premium of 28386
13.76% to the average closing prices of Merrill tlyrtommon stock for the five and thirty days ending
September 12, respectively, and a discount of 2.a88639.6% to the average closing prices of Mdryilich
common stock for the six months and one year enalin§eptember 12, 2008. MLPFS also calculatecthiea$29
implied market value represented 11.1 times thenmpeidlicly available consensus analyst estimatas fReuters
(accessed via Factset) (“consensus estimatesRidorill Lynch’s 2009 earnings per share, 1.52 tinveerill
Lynch’s estimated book value (provided by Merrijyiich management) at September 30, 2008 and 1.8% tim
Merrill Lynch’s estimated tangible book value (provided by SNiaRcial) at such date. Reuters is a recognizet
service that publishes compilations of earningsreges by selected research analysts regarding atiegof
interest to institutional investors. Book values)dible book values and share numbers were eaekl oas
information provided by SNL Financial. SNL Finarldea recognized data service that collects, stetides and
disseminates relevant financial, market and mergedsacquisitions data.

Comparable Companies AnalysidMLPFS reviewed and compared certain financialrimfation and trading
statistics of Merrill Lynch to corresponding finaaldnformation and trading statistics for the @lling publicly
traded corporations in the financial services ingugonsisting of the following broker-dealers:

*+ UBS AG

* Goldman Sachs Group, Ir
e Credit Suisse Grou

» Deutsche Bank A(

* Morgan Stanle

In addition, MLPFS reviewed and compared certaiaricial information and trading statistics of Banfik
America to corresponding financial information d@ratling statistics for the following publicly tradleorporations
in the banking industry, consisting of the follogilarge capitalization money centers and regioaakb:

« JPMorgan Chase & C
» Wells Fargo & Compan
« Citigroup Inc.

« U.S. Bancory
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The following table compares selected financiabinfation and trading statistics of Merrill Lynchtiwvi
corresponding mean data for the above-listed commpawhich data is based on financial data at othfe period
ending June 30, 2008, consensus estimates for@@l®hgs per share and projected earnings per ghangh rates
from Reuters and market prices as of Septembe2(0B.

Market

Value Price/ Price/Tang. Price/
Name ($BN) Book Book 09 EPS
Brokel-Dealers:
UBS $60.¢ 1.5(x 2.15% 8.Sx
Goldman Sach 60.7 1.5€ 1.81 8.5
Credit Suisst 52.2 1.4¢ 2.04 8.7
Deutsche Ban 43.€ 0.92 1.27 6.€
Morgan Stanle! 412 1.24 1.4C 6.7
Mean 1.34x 1.7 7.9X
Median 1.4¢ 1.81 8.5
Merrill Lynch(2) $24.€ 0.8k 0.9 6.5x
Lehman Brother $ 25  0.1% 0.17x 1.6x

(1) Price to book value and price to tangible book gahtios as estimated by Merrill Lynch as at Sepemn26,
2008, are 0.89x and 1.07x, respectivi

The following table compares selected financiabinfation and trading statistics of Bank of Amenidéh
corresponding mean data for the above-listed corapawhich data is based on financial data at othfe period
ending June 30, 2008, consensus estimates for@@l®thgs per share and market prices as of Septeiah2008.

Market

Value Price/ Price/Tang. Price/
Name ($BN) Book Book 09 EPS
Money Center/Regional Bank
JPMorgan Chas $141.5  1.11X 1.84x 12.5x
Wells Fargc 113t 2.37 3.34 15.4
Citigroup 97.¢  0.9C 1.7¢ 8.1
U.S. Bancorg 58.¢ 2.9C 5.44 14.C
Mean 1.82x 3.0%x 12.%x
Median 1.74 2.5¢ 13.2
Bank of Americe $153.¢  1.0&x 2.67x 10.%x

The companies included were chosen because thguhliely traded companies with operations that for
purposes of analysis may be considered similaettain operations of Merrill Lynch or Bank of Amesi as the
case may be. However, no company used in the cainlgacompany analyses described above is idendidderrill
Lynch or Bank of America. Accordingly, an analysfsthe results of the foregoing necessarily inveleemplex
considerations and judgments concerning financidl@erating characteristics and other factorsdbald affect
the merger, public trading or other values of tbmpanies to which they are being compared. Matheatat
analyses, such as determining the mean or mediamoa of themselves meaningful methods of usingparable
company data.

Historical Market-for-Market Exchange Ratio AnalysiMLPFS also analyzed the historical exchange ratio
that existed between Merrill Lynch common stock 8aahk of America common stock at selected
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intervals during the past three years to illusttageimplied exchange ratio between the compag@simon stock ¢
such intervals. The results of MLPFS'’s analysissateforth in the following table:

Historical Implied

Trading Period Exchange Ratio
September 12, 2008 Market Pr 0.50¢
5 Day Average Market Pric 0.67¢
30 Day Average Market Pric 0.812
6 Month Average Market Pric 1.13:
1 Year Average Market Pric 1.24;
3 Year Average Market Pric 1.49¢

MLPFS also calculated the implied deal value parsiat such intervals. The results of its analgsesset forth
in the following table:

Implied Deal
Trading Period Value
September 12, 2008 Market Pr $ 29.0(
5 Day Average Market Pric $ 28.6]
30 Day Average Market Pric $ 26.61
6 Month Average Market Pric $ 28.1F
1 Year Average Market Pric $ 33.0
3 Year Average Market Pric $  39.2

Discounted Dividend AnalysisMLPFS performed a discounted dividend analysisstimate a range of pres
values per share of Merrill Lynch common stock. Vakiation range was determined by adding (i) tresent valu
of Merrill Lynch’s earnings available for dividendset of earnings necessary to maintain Merrill ¢lys tangible
common equity to tangible assets ratio at 3.0%iy@dgnt to an 11% Tier 1 Ratio) through DecemberZ 3, and
(i) the present value of the “terminal value” oMill Lynch common stock. In calculating the tenali value of
Merrill Lynch common stock, MLPFS applied multiplenging from 7.0x to 11.0x to year 2014 forecagtachings
The present value of the dividend stream and teahvialue were calculated using discount rates rapfyjom 18.0%
to 22.0%, which are rates MLPFS viewed as the gpfate range for a company with Merrill Lynch’skis
characteristics.

In performing this analysis, MLPFS used the Reuterssensus earnings per share estimate of $2.62¢foill
Lynch for 2009. After 2009, earnings per share vasmsumed to increase annually at 6.25%, the Rectesensus
projected earnings growth rate for Merrill LynchheTanalysis assumed an annual asset growth raté édr Merrill
Lynch. The discounted dividend analysis also assltma&t Merrill Lynch is not required to record aagyditional
asset write-downs or other adverse mark-to-mandtjelsements after the third quarter of 2009.

Using the foregoing criteria and assumptions, MLRBRBulated the following range of implied equigiwes
per share of Merrill Lynch common stock:

Terminal EPS Discount Rate
Multiple 18.0% 20.0% 22.0%
7.0x $23.9(C $22.87 $21.92
8.0x $25.2¢ $24.1C $23.0¢
9.0x $26.57 $25.3¢ $24.1¢
10.0x $27.91 $26.5¢ $25.3¢
11.0x $29.2¢ $27.7¢ $26.4€

MLPFS also performed a discounted dividend analgsestimate a range of present values per shaaruf of
America common stock. The valuation range was detexd by adding (i) the present value of Bank ofekita’s
earnings available for dividends, net of earningsassary to maintain Bank of Amerisaangible common equity
tangible assets ratio at 6.0% through Decembe2@13, and (ii) the present value
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of the “terminal value” of Bank of America commatock. In calculating the terminal value of BankAgherica

common stock, MLPFS applied multiples ranging fréiix to 13.0x to year 2014 forecasted earnings.prasent
value of the dividend stream and terminal valueensaiculated using discount rates ranging from%1t® 15.0%,
which are rates MLPFS viewed as the appropriatgedor a company with Bank of America’s risk chaeaistics.

In performing this analysis, MLPFS used the Reutersensus earnings per share estimate of $3.Bafd¢ o
America for 2009. After 2009, earnings per shareavaéssumed to increase annually at 6.6%, the Retbeisensus
projected earnings growth rate for Bank of Ameritiae analysis assumed an annual asset growthfraté tor
Bank of America.

Using the foregoing criteria and assumptions, MLRBEBulated the following range of implied equiglwes
per share of Bank of America common stock:

Terminal EPS Discount Rate
Multiple 11.0% 13.0% 15.0%
9.0x $32.97 $30.22 $27.7¢
10.0x $35.7¢ $32.77 $30.07
11.0x $38.5¢ $35.3¢ $32.4C
12.0x $41.3¢ $37.87 $34.74
13.0x $44.12 $40.4z $37.0¢

Pro Forma Merger Analysis.MLPFS prepared illustrative pro forma analysethefpotential financial impact
of the merger assuming the same consensus Re0@3=2arnings and long term growth estimates usedeasind
Bank of America’s closing stock price on Septentizr2008. The pro forma analysis also assumed hgsad
among other data, the Expected Cost Savings fiedishMLPFS from Merrill Lynch (which data may difffrom
those provided by Bank of America to its finan@édvisors), that:

« the combined entity will achieve $2.4 billion ineprax synergies, 75% realized in 2009 and 100%zeshin
2010;

< amortizable intangibles will represent 20% of tgtabdwill, amortized over 10 years on a straighe lbasis
« total restructuring charges will be equal to $2lHom pre-tax;

+ a $5.0 billion pre-tax purchase accounting markgoket adjustment, with one-half of that amount
amortizable over 10 years; a

« certain Tier 1 capital adjustmen

Based on these assumptions, MLPFS determinedhgiroposed transaction would be 0.8% accretive to
GAAP earnings per share in 2009 and 2.8% accr&iv@AAP earnings per share in 2010.

The summary set forth above does not purport @ emplete description of the analyses performed by
MLPFS in arriving at its opinion. The fact that aspecific analysis has been referred to in the sampmabove or in
this document is not meant to indicate that sucyais was given more weight than any other analyidie
preparation of a fairness opinion is a complex gssanvolving various determinations as to the rapgptropriate
and relevant methods of financial analysis andappication of those methods to the particularwintstances;
therefore, such an opinion is not readily suscéptib partial analysis or summary description. fivang at its
opinion, MLPFS did not attribute any particular gl to any analysis or factor considered by it, fathher made
qualitative judgments as to the significance ameleance of each analysis and factor. AccordinglizP¥S believes
that its analyses must be considered as a wholéhahdelecting portions of its analyses and offélogors
considered by it, without considering all factonslanalyses, would, in the view of MLPFS, creaténaomplete
and misleading view of the analyses underlying MERFopinion. MLPFS made its determination as tonfegs on
the basis of its experience and professional judhgrafter considering the results of all such aredys
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The analyses performed by MLPFS include analysssedapon forecasts of future results, which resoéyg
be significantly more or less favorable than thegen which MLPFS’s analyses were based. The armbjs@ot
purport to be appraisals or to reflect the pridestach Merrill Lynch shares may trade at any tiaiter
announcement of the merger. Because the analysé@sharently subject to uncertainty, being baseshupumerous
factors and events, including, without limitatidactors relating to general economic and competitionditions
beyond the control of the parties or their respectidvisors, neither MLPFS nor any other persoarass
responsibility if future results or actual valuee materially different from those contemplatedabdn addition, as
described above, MLPFSbpinion was among several factors taken intoidenation by the Merrill Lynch board
directors in making its determination to approve ierger and the merger agreement and the tramsscti
contemplated thereby. Consequently, MLPF&halyses should not be viewed as determinatitteeadiecision of th
Merrill Lynch board of directors and managementwéspect to the fairness of the exchange ratio.

MLPFS is an internationally recognized investmeartiing firm with substantial experience in trangatt
similar to the merger. Merrill Lynch selected MLPE&SIts financial advisor because of MLPFS’s gicaifons,
expertise and reputation. MLPFS is a wholly ownelgsgdiary of Merrill Lynch. Certain members of mgeaent o
MLPFS are also members of management of Merrilldbyand have interests in the merger that are difterom,
or in addition to, the interests of stockholderdafrill Lynch. See “- Merrill Lynch’s Officers anBirectors have
Financial Interests in the Merger.” Merrill Lynclaagreed to pay a fee to MLPFS for financial amtyiservices
rendered through the closing of the merger in thewnt of $25 million, payable upon the consummatibthe
merger. Merrill Lynch has also agreed, among otihieigs, to reimburse MLPFES for certain expensesried in
connection with the services provided by MLPFS emithdemnify MLPFS and certain related personsemdies
for certain liabilities, including liabilities und¢he U.S. federal securities laws, related toriirgg out of its
engagement. MLPFS, as part of its investment banirsiness, is regularly engaged in the valuatfdrusinesses
and securities in connection with mergers and a&dtipns, negotiated underwritings, competitive lingdg,
secondary distributions of listed and unlisted siéies, private placements, financings and valuafar estate,
corporate and other purposes. In connection wathrétding and brokerage activities, MLPFS may, ftome to time
have a long or short position in, and buy and selturities of Merrill Lynch or Bank of America.

MLPFS, a wholly owned affiliate of Merrill Lynchas during the two years preceding the date ofpitsion
provided financial advisory and investment banlsegvices to Merrill Lynch as its sole financial &sbr and
principal underwriter of its securities. MLPFS haseived customary fees and underwriting commissfonthe
rendering of such services in the approximate aggecamount of $875,000,000. MLPFS may continygdeide
financial advisory and investment banking serviceslerrill Lynch and MLPFS would expect to recemgstomary
fees and underwriting commissions for the rendeoihguch services.

MLPFS has during the two years preceding the daits opinion provided investment banking servite8ank
of America. MLPFS has received customary undemgitommissions for the rendering of such servioghe
approximate aggregate amount of $32,500,000. litieddMLPFS received underwriting commissionshe t
amount of approximately $163,000,000 in connectiith Bank of America’s common stock offering thaasv
consummated on October 10, 2008. MLPFS may contmpeovide investment banking services to Bank of
America and MLPFS would expect to receive custonuaigerwriting commissions for the rendering of such
services.

The terms of the merger were determined througltie@gns between Merrill Lynch and Bank of Amermad
were approved by the Merrill Lynch board of direstdlr he opinion and financial analyses of MLPFSen@mnly one
of many factors considered by Merrill Lynch in @galuation of the merger and should not be vievwged a
determinative of the views of Merrill Lynch withgeect to the merger or the exchange ratio. MLPESdf
recommend any exchange ratio to Merrill Lynch a kherrill Lynch board of directors or that any sifiec
exchange ratio constituted the only appropriatesictamation for the merger.
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Opinions of Bank of America’s Financial Advisors

On September 14, 2008, each of FPK and J.C. Flodegngered its oral opinion, which was subsequently
confirmed in writing as of such date, to the Bahllmerica board of directors to the effect thatpasuch date, an
based upon and subject to various assumptions oehethgies, limitations and considerations descridetthe
meeting of the Bank of America board of directansSeptember 14, 2008 and set forth in such wrdf@nion, the
exchange ratio to be paid by Bank of America inrtterger was fair, from a financial point of view,Bank of
America.

The full text of FPK’ s written opinion, dated September 14, 2008, is aithed hereto as Appendix D and i
incorporated into this document by reference in itentirety. The full text of J.C. Flowers’ written opinion,
dated September 14, 2008, is attached hereto as Aglix C and is incorporated into this document by
reference in its entirety. Bank of America stockhalers are urged to read each of these opinions caudty and
in its entirety for information regarding the assumptions made, methodologies used, factors consideradd
limitations upon the review undertaken by each of PK and J.C. Flowers in rendering its opinion. Neitter
FPK nor J.C. Flowers has assumed any responsibilitior updating or revising its opinion based on
circumstances or events occurring after the date #reof.

The following is a summary of the respective opmsiof FPK and J.C. Flowers and the methodologied ts
render such opinions. The summary of each opirsaualified in its entirety by reference to thd fakt of such
opinion.

The advisory services and opinions provided by edd¢tPK and J.C. Flowers were provided for the
information and assistance of the Bank of Amerigarl of directors in connection with its considienatof the
merger and related transactions. Neither opiniontended to be, and should not be deemed to totesta
recommendation to any stockholder of Bank of Areeds to how such stockholder should vote with retsjpethe
issuance of Bank of America common stock or angiothatter. Neither FPK nor J.C. Flowers was recuett
opine as to, and neither opinion addresses, afiy Bank of Americas underlying business decision to proceed
or effect the merger, (i) the relative merits lo tmerger as compared to other transactions thatenae been
available to Bank of America, (iii) the fairness ¢ any other consideration with respect to, thielérs of any class
of securities, creditors or other constituencieBaifik of America, (iv) the prices at which the gsof common
stock of either of Bank of America or Merrill Lynetill trade at any time subsequent to the annourcerof the
merger or (v) the fairness of the compensatiomgoadficers, directors, or employees of either ahk of America
or Merrill Lynch, or any class of such personsatigk to the exchange ratio or otherwise.

In connection with their respective opinions andjeat to the limitations described therein, eackPK and
J.C. Flowers reviewed and analyzed:

« the proposed financial terms of the merger as pfe®eber 14, 200¢

« publicly available information concerning Bank ofm&rica that such firm believed to be relevantgo it
analysis;

« publicly available information concerning Merrillyhch that such firm believed to be relevant taitalysis;

« financial and operating information with respecthe business, operations and prospects of BaAknafrica
furnished to FPK and J.C. Flowers by Bank of Ameet

« financial and operating information with respecttie business, operations and prospects of Megniith
furnished to FPK and J.C. Flowers by Bank of Ameet

» a comparison of the historical financial resultd #men current financial condition of Bank of Aneariand
Merrill Lynch with each other and with those of etltompanies that such firm believed to be reletaits
analysis;

< a comparison of the financial terms of the mergih ¥he financial terms of certain other transausithat
each firm believed to be relevant to its analy
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« the trading histories of Bank of America commorcktand Merrill Lynch common stock from September
2003 to September 200

« the potential pro forma impact of the merger onfthere financial condition and performance of Barik
America, including certain information on the amband timing of estimated potential cost savings an
related expenses and synergies, including cerstimated restructuring charges and revenue adjussne
and other strategic benefits that the managemeBaok of America anticipated would result from a
combination of the businesses of Bank of Ameriaa lderrill Lynch, referred to as the estimated sgies,
and the anticipated impact of the merger on Bankmoérica’s pro forma earnings per share (beforeadtet
taking into account any goodwill created as a tesfuhe merger) based on certain pro forma financi
information provided by Bank of Ameri’'s management; ar

* in addition, J.C. Flowers participated in discussiavith members of senior management of Merrill tlyn
with respect to the businesses and prospects ailMsmch.

In arriving at their respective opinions, each BKFand J.C. Flowers assumed and relied upon theamcand
completeness of the financial and other informafiopvided to and used by it in connection with téeiew and
analysis described above without assuming any resipitity for independent verification of such imfoation. With
respect to prospective information furnished to ewlewed by each of FPK and J.C. Flowers, withcivesent of
Bank of America, each of FPK and J.C. Flowers asglthat such information was reasonably preparduasaes
reflecting the best currently available estimated jdgments of the managements of Bank of AmenchMerrill
Lynch as applicable and did not assume any resiitiysfor or express any view with respect to sueformation
or the bases upon which it was prepared. With gmsent of Bank of America, each of FPK and J.CwEls also
assumed that the estimated synergies furnishendoeviewed by each of them would be realized sutbistlly in
accordance with Bank of America’s estimates andrdahations.

Each of the FPK'’s and J.C. Flowegginions necessarily was based upon market, ecandimancial and othe
conditions as they existed on, and other infornmatiizclosed to such firms that could be evaluasedfathe date of
such opinions. Although each of FPK and J.C. Flevexaluated the fairness, from a financial pointiefv, to Banl
of America of the exchange ratio to be paid by Bahkmerica in the merger, neither FPK nor J.Cwos was
requested to, and neither did, recommend a spesifibange ratio or the agreed exchange ratio, whish
determined through negotiations between Bank of #egaeand Merrill Lynch. The opinions and financialalyses
of FPK and J.C. Flowers were one of many factorsicered by Bank of America in its evaluation of therger
and should not be viewed as determinative of thevsiof Bank of America with respect to the mergethe
exchange ratio.

In connection with rendering their respective opivs, each of FPK and J.C. Flowers performed certain
financial, comparative and other analyses as suimathbelow. The preparation of a fairness opinga tcomplex
process that involves various determinations dalsganost appropriate and relevant methods of filmhaod
comparative analysis and the application of thosthods to the particular circumstances. Therefareh an
opinion is not readily susceptible to summary desion. Accordingly, each of FPK and J.C. Floweediéve that it:
analyses must be considered as a whole and thsideoimg any portion of such analyses and facteithout
considering all of its analyses and factors as aleyltould create a misleading or incomplete viéthe process
underlying its opinion.

In arriving at their respective opinions, neith&krnor J.C. Flowers ascribed a specific range bfesto Bank
of America or Merrill Lynch, but rather each of FRIKd J.C. Flowers made its determination as tddineess, fron
a financial point of view, to Bank of America oftlexchange ratio to be paid by Bank of Americd@rherger on
the basis of such financial, comparative and ctimatyses as of the date of such opinions. Furitharyiving at thei
respective opinions, neither FPK nor J.C. Flowéribaited any particular weight to any analysidamtor
considered by it, but rather made qualitative judgta as to the significance and relevance of eaalysis and
factor. In their respective analyses, each of FR&KAC. Flowers made numerous assumptions witkecesp
industry performance, general business, financidleconomic conditions and other matters, manyto€kvare
beyond the control of Bank of America and Merrijlrich. Because these assumptions are inherentlgciubj
uncertainty, none of Bank of America, FPK or J.C.
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Flowers assumes responsibility if future resulsraaterially different from those assumptions. &sgimates
contained in these analyses were not and are wessarily indicative of actual values or predictdfduture results
or values, which may be significantly more or l&sgorable than as set forth in these analysesdditian, such
analyses relating to the valuation of a businessadgurport to be appraisals or to reflect thegsiat which such
business would be sold.

In arriving at their respective opinions, FPK and.Flowers did not conduct a physical inspectibthe
properties and facilities of Bank of America or MiiLynch and did not make or obtain any indepemdealuations
or appraisals of the assets, liabilities (contingdarivative, off-balance sheet or otherwise)avency of Bank of
America or Merrill Lynch, including particularly grmark-to-market balance sheet adjustments retatéte
merger, market conditions or otherwise.

The following is a summary of the material finah@aalyses used by each of FPK and J.C. Flowers in
connection with providing their respective opinidaghe Bank of America board of directors. Certlithe
summaries of financial analyses include informapossented in tabular format. In order to fully arstand the
financial analyses used by each of FPK and J.Qvéfla the tables must be read together with theofesach
summary. The tables alone do not constitute a cet@jglescription of the financial analyses of FPK.Q. Flowers.
Accordingly, the analyses listed in the tables described below must be considered as a whole.i@zirgy any
portion of such analyses and of the factors cons@jevithout considering all analyses and factoos|d create a
misleading or incomplete view of the results of F&r J.C. Flowers’ opinions.

Transaction Multiples AnalysisBased on the exchange ratio and the closingnigaatice of Bank of America
common stock on the NYSE on September 12, 2008, @é@EPK and J.C. Flowers calculated that the ietplialue
of each share of Merrill Lynch common stock in therger reflected a multiple of 12.1 times consemsuayst
estimated 2009 earnings per share, referred t¢*8&s E55 times estimated September 30, 2008 bdok par
share, referred to as BVPS, for Merrill Lynch an84ltimes estimated September 30, 2008, tangible Bo6r
Merrill Lynch. Each of FPK and J.C. Flowers alsécatated that, based on the exchange ratio and macket
prices, the implied value of each share of Mehylhch common stock in the merger reflected a premidi 70% to
Merrill Lynch’s September 12, 2008, closing pricetbe NYSE, a premium of 8% to Merrill Lynch’s oneek
closing price on the NYSE, and a 62% discount tarMé.ynch’s fifty-two week high trading price othe NYSE.

Comparable Companies Analysi€ach of FPK and J.C. Flowers reviewed and congpegetain financial
multiples relating to Merrill Lynch to correspondifinancial multiples relating to publicly tradedrporations in th
financial services industry, consisting of thedaling companies:

e Goldman Sachs Group, Ir

* UBS AG

» Credit Suisse Group A

» Deutsche Bank A(

* Morgan Stanle

In addition, each of FPK and J.C. Flowers revieard compared certain financial multiples relatim@ank of

America to corresponding financial multiples reigtio publicly traded corporations in the bankindustry,
consisting of the following large capitalizationniéng companies:

« Citigroup Inc.

» JPMorgan Chase & C
« Wachovia Corporatio

* Wells Fargo & Compan
¢ U.S. Bancory

Although none of the above-mentioned companiesrésilly comparable to Merrill Lynch or Bank of Aniea,
the companies included were chosen because th@uhliely traded companies with operations that
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for purposes of analysis may be considered sintolaertain operations of Merrill Lynch or Bank ofm&rica, as the
case may be.

With respect to the selected companies for Mdrgitich, each of FPK and J.C. Flowers considered,rgmo
other things, the following financial multiples feach of the selected comparable companies:

« market price per share of the comparable comparismon stock as of September 12, 2008, to the media
consensus analyst estimated EPS of such compa@ibigany for 2008 and 200

« market price per share of the comparable compamyismon stock as of September 12, 2008 to the
GAAP BVPS of such comparable company as of thetgteblicly available report date; a

« market price per share of the comparable comparismon stock as of September 12, 2008, to the GAAP
tangible BVPS of such comparable company as ofatiest publicly available report da

« the median and mean of such analysis including?a @antrol premium compared to the implied per share
price of Merrill Lynct's common stock reflected by the proposed exchaat@geto be paid in the merger; a

» the median and mean of such analysis includingnétgresent values of estimated synergies frormerger

The following table summarizes the results of #nalysis for Merrill Lynch:

Price/
Price/ Price/ Price/ Tang.
Name 08EPS 09EPS BVPS  BVPS
Goldman Sach 10.& 8.7x  1.5&  1.81x
UBS N/M 9.4 1.5¢4 2.21
Credit Suisse Group A! 21.C 10.C 1.61 2.24
Deutsche Ban 27.1 8.2 0.9t 1.31
Morgan Stanle! 8.6 6.7 1.24 1.4C
Median 16.C 8.7 1.5¢4 1.81
Mean 16.€ 8.€ 1.3¢€ 1.8C
Merrill Lynch* N/M 7.1 0.91 1.0¢
Median with 25% control premiul N/M 10.¢ 1.9: 2.2¢
Mean with 25% control premiul N/M 10.7 1.7: 2.24
Implied per share value of Merrill Lynch commoncitaeflected by exchang
ratio N/M 12.1 1.5 1.84
* Based on September 26, 2008 estimated BVPS/tarBiRs
The following table summarizes the results of #nalysis for Bank of America:
Price/
Price/ Price/ Price/ Tang.
Name 08EPS 09EPS BVPS  BVPS
Citigroup Inc. N/M 8.2x 09x 1.7
JPMorgan Chase & Cc 17 12.€ 1.11 1.82
Wachovia Corporatio N/M 10.z 0.47 1.17
Wells Fargo & Compan 16.2 14.¢ 2.37 3.32
U.S. Bancorg 15.C 13.€ 2.9C 5.41
Median 16.: 12.€ 1.11 1.82
Mean 15.¢ 12.¢ 1.71 2.9:
Bank of America* 14.1 10.t 1.11 2.7¢

* Based on September 30, 2008 estimated BVPS/tarBiRs
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Comparable Transaction AnalysisEach of FPK and J.C. Flowers analyzed certaimrimétion relating to the
following selected transactions (acquiror/target):

« JPMorgan Chase & Co./Bear Stea

« Wachovia Corp./AG Edwards In

« Royal Bank of Canada/Dain Rauscher Ci

» Credit Suisse Group AG/Donaldson Lufkin & Jenrelbe,
« UBS AG/PaineWebber Group In

For each of the selected transactions, each ofd&KJ.C. Flowers calculated and compared certaltiphes,
including the value of the per share merger comata® as of announcement of the transaction xdt consensus
analyst estimates of EPS for the second year tfiereand the value of the per share merger coresida relative t
tangible BVPS. Each of FPK and J.C. Flowers al$outated the premium reflected by the value ofgibe share
merger consideration compared to the market prcespare of the target’s common stock both oneadiayone
month prior to the announcement of the transaciitwe. following table presents the results of tmalgsis:

Price/ Price/

Second Tang.  One-Day One-Month
Transaction (Date’ Year EPS  BVPS Premium Premium
J.P. Morgan Chase/Bear Stearns

(March 16, 2008 1.1x 0.1x  (66.9)% (87.9%

Wachovia Corp./A.G. Edwards Inc. (May 31, 20 17.5 3.1¢ 16.C 20.C
Royal Bank of Canada/Dain Rauscher Corp. (Septe2te2000] N/A 3.7¢ 18.€ 18.1
Credit Suisse/Donaldson, Lufkin & Jenrette (Aud@Gt2000) 19.C 3.4: 9.6 70.4
UBS AG/PaineWebber Group (July 12, 20 17.2 3.84 47.2 53.t
Median 174  3.4% 16.C 20.C
Mean 13.7  2.87 5.1 14.¢
Bank of America/Merrill Lynct 12.1 1.84 70.1 16.€

Discounted Cash Flow AnalysisEach of FPK and J.C. Flowers performed discountesth flow analyses of
Merrill Lynch to estimate a range of present valpesshare of Merrill Lynch common stock. Each BKFand J.C.
Flowers performed an analysis based upon the suheafiscounted net present value of Merrill Lyrscktand-
alone cash flows through December 31, 2013, plesiitbcounted net present value of the terminalevaficash
flows based on a perpetuity growth rate of 2% toat¥d discount rates of 12%-14%. Each of FPK andRdwers
also performed an analysis based upon the suneafiicounted net present value of Merrill Lynchéstt flows
with estimated synergies through December 31, 26ii3,the discounted net present value of the taiwialue of
Merrill Lynch’s cash flows on a stand-alone basisdd on a perpetuity growth rate of 2% to 4% aedadint rates
of 12%-14%, plus the discounted net present valtleesterminal value of estimated synergies based perpetuity
growth rate of 0% and discount rates of 12%-14% masults of the analyses as such for Merrill Lyanta stand
alone basis lead to a value of Merrill Lynch’s coomstock price on a per share basis from $20.$31077 with a
midpoint of $25.30. Similarly, the results of theadyses as such for Merrill Lynch with estimatedesygies lead to
value of Merrill Lynch’s common stock price on a pbare basis from $32.70 to $45.96 with a midpofr38.16.

Historical Exchange Ratio AnalysisEach of FPK and J.C. Flowers compared the histbshare prices of
Bank of America and Merrill Lynch common stock dwyidifferent periods between September 2003 anteSdye!
2008 in order to determine the implied average amgk ratios that existed for various periods
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during that period. The following table sets fattte exchange ratio of shares of Bank of Americaroom stock for
each share of Merrill Lynch common stock for theigués indicated:

Historical Exchange Ratio Summary

5-YearAverage Ratic 1.41x Merger Ratic  0.8€x
3-YearAverage Ratic 1.47x Current Ratic  0.51x
1-YearAverage Ratic 1.22x  5-Year High 1.84x
1-Month Average Ratic 0.81x 5-Year Low 0.51x
Year to Date Average Rat 1.1&

Pro Forma Merger Analysis.Each of FPK and J.C. Flowers prepared illusteagixo forma analyses of the
potential financial impact of the merger under aerassumptions, including:

e consensus analyst EPS and -term growth estimates for Bank of Ameri

+ anegative balance sheet (mark-to-market) adjugtofe$8.785 billion pre-tax ($6.275 billion aftexd), as
estimated by Bank of America managem:

« the impact of certain revenue synergies and thenaed loss of overlapping revenues, as estimatdzbbk
of America management; al

 pre-tax cost savings of $7.0 billion, with 25% ieedl in 2009, 60% realized in 2010, 80% in 2011 #00%
in 2012 and beyond, as estimated by Bank of Amenaaagemen

Based on these assumptions, each of FPK and &®eH determined that the merger would be 2.5%iadu
to Bank of America’s consensus analyst estimatesl IBR2009, 0.3% accretive to Bank of America’s ensus
analyst estimated EPS in 2010, and increasinglsetice to Bank of America’s consensus analyst extiioth EPS in
subsequent years.

Miscellaneous

FPK is an internationally recognized investmentkiag firm. FPK regularly engages in evaluation afk,
thrift and bank holding company securities in carioa with acquisitions, negotiated underwritingscondary
distributions of listed and unlisted securitiesyate placements and valuations for various othepgses. In the
ordinary course of its business, FPK may effeetdaations for its own account or for the accoufitustomers, ar
at any time may hold a position in securities ohBaf America or Merrill Lynch. FPK issues independ equity
research covering Bank of America and Merrill Lyrazid from time to time, FPK participates with a#fies of
Bank of America and/or Merrill Lynch in various wravriting syndicates (including as a lead or cadle@anaging
underwriter) of various public securities offeringsd for which services it receives customary.fées the period
between September 13, 2006 and September 14, BB88did not have any material financial advisoratienship
with Bank of America or Merrill Lynch.

J.C. Flowers is an investment firm that servesdagsar to a number of private equity funds focusektly on
the financial services sector. Affiliates of J.@owers hold a significant equity stake in FPK.

Bank of America’s board of directors selected FRld a.C. Flowers because of their respective exgeerti
reputation and familiarity with Bank of America ahterrill Lynch, and because their senior profesalemave
substantial experience in transactions comparaltleet merger. As compensation for their servicesimection
with the merger, Bank of America has agreed tofRal and J.C. Flowers fees in an aggregate amount of
$20,000,000, of which $5,000,000 was due upon esliof their respective opinions and the remairdavhich is
contingent upon the consummation of the mergeraladed transactions. Over the past two years, &RKits
affiliates have received underwriting compensafiom both Bank of America and Merrill Lynch in the
approximate aggregate amounts of $3,168,000 an®@32®800, respectively. In addition, Bank of Amarkas
agreed to reimburse each of FPK and J.C. Flowenefsonable out-gfocket expenses incurred in connection
the merger and related transactions and to indgreai¢h of FPK and J.C.
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Flowers for certain liabilities that may arise ofiits engagement by Bank of America and the randeof its
opinion. The opinion of FPK was approved by itsrfass committee.

Board of Directors and Management of Bank of Ameria Following Completion of the Merger

Upon completion of the merger, the board of direstif Bank of America will consist of those dired®@erving
immediately prior to the completion of the merged déhree directors to be mutually agreed upon hykBd
America and Merrill Lynch from among the peopleveeyg as directors of Merrill Lynch immediately prito the
completion of the merger. It is anticipated thabmgompletion of the merger, Mr. Thain will becopresident of
Global Banking, Securities and Wealth Managementtfe combined company. It is also anticipated tipetn
completion of the merger Messrs. Fleming, McCaruh ldiontag will have ongoing management roles in the
combined company as head of Global Corporate arnestment Banking, head of the combined financisl s
organization and head of Global Markets, respelgtiveformation about the current Bank of Amerideedtors and
executive officers can be found in the documestedi under the heading “Bank of America SEC Filingghe
section entitled “Where You Can Find More Informati on page 123.

Public Trading Markets

Bank of America common stock trades on the NYSEeutige symbol “BAC."Bank of America common sto
is also listed on the London Stock Exchange, amnhiceshares are listed on the Tokyo Stock Exchakigerill
Lynch common stock trades on the NYSE under thebsyftMER.” Merrill Lynch common stock is also ligteon
the Chicago Stock Exchange, the London Stock Exgdand the Tokyo Stock Exchange. Upon completich®f
merger, Merrill Lynch common stock will be delist&dm the above-mentioned exchanges and deredistercer
the Securities Exchange Act of 1934, as amendeglnélvly issued Bank of America common stock isseiabl
pursuant to the merger agreement will be listetherNYSE.

Each outstanding share of Merrill Lynch non-conadetpreferred stock is represented by Merrill Lignc
Depositary Shares that are listed on the NYSE aptkesent either a one-fortieth interest in a sb&Merrill Lynch
preferred stock or a one-twelve hundredth intdreatshare of Merrill Lynch preferred stock. Foliog the
exchange of New Bank of America Preferred StockMerrill Lynch preferred stock in the merger untiees
applicable Deposit Agreement, these depositaryeshaill continue to be listed on the NYSE upon ctetipn of
the merger under a new name and will be tradedrundew symbol.

Convertible preferred stock of Merrill Lynch wikmain outstanding after the merger and will thaezdfe
convertible in accordance with its terms into skareBank of America common stock based on the &xgé ratio
of 0.8595.

Bank of America’s Dividend Policy

Bank of America announced on October 6, 2008 thaas reducing its fourth quarter dividend by 5@966.3:
per share. The Bank of America board of directoay whange this dividend policy at any time, andgagment of
dividends by financial holding companies is gergrailibject to legal and regulatory limitations.dddition, the
board of directors has declared a quarterly dividem common stock of $0.32 to be paid on Decembg2@08 to
shareholders of record on December 5, 2008. Asguthicurrent number of issued and outstandingeshére
reduction from $0.64 paid in recent quarters wadd more than $1.4 billion to capital each quarter.

Merrill Lynch Stockholders Do Not Have Dissenters’Appraisal Rights in the Merger

Appraisal rights are statutory rights that, if apgble under law, enable stockholders to dissemh fan
extraordinary transaction, such as a merger, adeénmand that the corporation pay the fair valualeir shares as
determined by a court in a judicial proceedingédastof receiving the consideration offered to shodders in
connection with the extraordinary transaction. Aggal rights are not available in all circumstaneesl exceptions
to these rights are provided under the Delawaree@Corporation Law.

Section 262 of the Delaware General Corporation peavides that stockholders have the right, in some
circumstances, to dissent from certain corporatermand to instead demand payment of the fairevalutheir
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shares. Stockholders do not have appraisal rigiisrespect to shares of any class or series okstsuch shares
of stock, or depositary receipts in respect theraf either (i) listed on a national securitiesh@ange or (ii) held of
record by more than 2,000 holders, unless the btddkrs receive in exchange for their shares angtbther than
shares of stock of the surviving or resulting cogtion (or depositary receipts in respect theremfpf any other
corporation that is publicly listed or held by madinan 2,000 holders of record, cash in lieu oftfcaal shares or
fractional depositary receipts described abovengracmmbination of the foregoing.

Therefore, because Merrill Lynch’s common stocksied on the NYSE, holders of Merrill Lynch common
stock will not be entitled to dissenters’ appraisgihts in the merger with respect to their shafederrill Lynch
common stock. Furthermore, because the Merrill byDepositary Receipts for the shares of Merrill €gn
preferred stock that are being converted in thegereare listed on the NYSE and the New Bank of Acaer
Preferred Stock into which Merrill Lynch preferrstbck will be converted pursuant to the merger algb be listed
on the NYSE, Merrill Lynch’s preferred stockholdeis not have dissenters’ appraisal rights in thegerewith
respect to their shares of Merrill Lynch preferstock. Finally, because shares of convertible prefestock of
Merrill Lynch will remain outstanding after the nger, Merrill Lynch’s convertible preferred stockters do not
have dissenters’ appraisal rights in the mergen véispect to shares of Merrill Lynch convertiblefprred stock.

Regulatory Approvals Required for the Merger

Bank of America and Merrill Lynch have each agreedse reasonable best efforts to obtain all regoja
approvals required to complete the transactionsecoplated by the merger agreement. These apprinailsie
approval from or notices to the Federal Reservaddhe SEC, NYSE, FINRA, FERC, the FSA, the Finahc
Services Agency of Japan, the CFTC, the DOJ, ti@, fffe FDIC, the Utah Department of Financial busions, thi
New York State Banking Department, various statkéfareign securities, mortgage banking and insug:
authorities, and various other federal, state aneign regulatory authorities. Bank of America aneirill Lynch
have completed, or will complete, the filing of &ipations and natifications to obtain the requiredulatory
approvals.

Federal Reserve BoardIn order to approve the merger, the Federal Res®oard must determine that the
merger can reasonably be expected to produce ketethe public that outweigh possible adverseat$f such as
undue concentration of resources, decreased oir gofapetition, conflicts of interest, or unsourahking
practices. As part of its evaluation of a propasaler these public interest factors, the FederaéRe Board
reviews the financial and managerial resourcesarfkBf America and Merrill Lynch, the effect of theoposal on
competition in the relevant markets, the recorthefinsured depository institution subsidiarie®ahk of America
and Merrill Lynch under the Community Reinvestma&nt and other public interest factors. Each ofdeeository
institution subsidiaries of Bank of America hasaiged an outstanding rating in its most recent Comity
Reinvestment Act performance evaluation from itkefal regulator. Merrill Lynch Bank USA received an
outstanding rating at its most recent CommunitynRestment Act performance evaluation from its fatlezgulator
and Merrill Lynch Bank & Trust Co., FSB is schedufer such performance evaluation during the fitgarter of
2009. The Federal Reserve Board's review of thas®fs affects both its decision on the mergerthadiming of
that decision, as well as any conditions that mighimposed.

The Federal Reserve Board will furnish a copy eftitification for approval of the merger to theic¥ of
Thrift Supervision, which has 30 days to submivitsvs and recommendations to the Federal ReseraedBA
copy of the notice will also be provided to the D&l the FTC, which will review the merger for acheeeffects on
competition. Furthermore, the Bank Holding CompAry and Federal Reserve Board regulations requibdighed
notice of, and the opportunity for public comment the notification submitted by Bank of America &pproval of
the merger, and authorize the Federal Reserve Bodrold a public hearing or meeting if the Fed&aberve
Board determines that a hearing or meeting woulddpgopriate. Any hearing, meeting or comments igiexy by
third parties could prolong the period during whibk notification is under review by the Federat&ege Board.

Department of Justice, Federal Trade Commission@di& Antitrust Authorities.Because the merger involv
activities that are not subject to review by thedétal Reserve Board under Section 4 of the BankliHglCompany
Act, it is partially subject to the Hart-Scott-RodiAntitrust Improvements Act of 1976, or
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the HSR Act. The HSR Act and related rules protitit completion of transactions such as the margless the
parties notify the FTC and the DOJ in advance. Bafnkmerica and Merrill Lynch filed the requisiteSIR Act
notification forms on September 26, 2008. The HSRfArther provides that a transaction or portiba transactio
that is notifiable under the HSR Act, such as tleegar, may not be consummated until the expiradfon 30
calendar-day waiting period, or the early termimatdf that waiting period, following the partiedirig of their
respective HSR Act notification forms. Bank of Ariearand Merrill Lynch received early terminationtbé waiting
period on October 14, 2008.

At any time before or after the acquisition is coetgd, either the DOJ or FTC could take action uride
antitrust laws in opposition to the merger, inchglseeking to enjoin the acquisition or seekingsiiture of
substantial assets of Bank of America or Merrilhti or their subsidiaries. Private parties andimesattorney
generals also may seek to take legal action ui@eartitrust laws under some circumstances. Bgsed an
examination of information available relating te thusinesses in which the companies are engaga#l,da
America and Merrill Lynch believe that the compbetiof the merger will not violate U.S. antitrusivea However,
Bank of America and Merrill Lynch can give no asswre that a challenge to the merger on antitrustrgts will
not be made, or, if such a challenge is made Baak of America and Merrill Lynch will prevalil.

Other Requisite U.S. Approvals, Notices and CosseNbtifications and/or applications requesting aat
must be submitted to various state regulatory aiitbe and self-regulatory organizations in conimttvith the
change in control of certain businesses that aner@ted by Merrill Lynch. Notifications and/or afigations
requesting approval must be submitted to certaite shortgage banking and insurance authoritiesimmection witt
the change in control of Merrill Lynch’s licenseargage and insurance businesses. In additiorghtaege in
control of Merrill Lynch’s registered broketealer subsidiaries is subject to review by FINBAnk of America an
Merrill Lynch have filed and submitted, or will sttly file and submit, all applications and noticeguired to be
submitted to obtain these approvals and provideetinetices.

Certain Foreign Approvals.Approvals also will be required from, and noticesst be submitted to, certain
foreign regulatory authorities in connection witle tmerger and the change in ownership of certasinbases that
are controlled by Merrill Lynch abroad includingetFSA and the Financial Services Authority of Ja@anong
others. Bank of America and Merrill Lynch have dijer will shortly file, all applications and notis required to be
submitted to obtain these approvals and any othytogals that may be required to complete the nierge

Timing. We cannot assure you that all of the regulatppravals described above will be obtained and, if
obtained, we cannot assure you as to the timirampfapprovals, our ability to obtain the approvaisatisfactory
terms or the absence of any litigation challengiagh approvals. We also cannot assure you th@@hk the FTC,
a foreign regulatory regime, or any state attorgeyeral will not attempt to challenge the mergeanfitrust
grounds, and, if such a challenge is made, we ¢aagsurre you as to its result.

Bank of America and Merrill Lynch believe that theerger does not raise substantial antitrust orrothe
significant regulatory concerns and that they bdlable to obtain all requisite regulatory appreval a timely bas
without the imposition of any condition that wouldve a material adverse effect on Bank of Ameridslerrill
Lynch. The parties’ obligation to complete the negrig conditioned upon the receipt of all requiregulatory
approvals.

It is presently contemplated that if any governrakapprovals or actions are required beyond thietsl
above, such approvals or actions will be sough¢r@ltan be no assurance, however, that any adaigpprovals c
actions will be obtained. The parties are requicedse their reasonable best efforts to file altlecessary
documentation and obtain all consents of thirdipaithat are necessary to consummate the mergdo aathply
with the terms and conditions of all consents, apgls and authorizations of any third party or goveental entity.

Litigation Relating to the Merger

Four purported class actions have been filed omalbehMerrill Lynch stockholders in the Supremeu®iof
the State of New York, County of New York and o been filed in Court of Chancery of the StatBefware.
The actions allege that the members of the Mduryitich board of directors breached their
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fiduciary duties of care, loyalty, good faith arehdor in agreeing to the merger, with three ofattons containing
additional allegations that Bank of America aided abetted the Merrill Lynch directors’ breachesiaddciary
duty. The lawsuits seek, among other things, toirrthe completion of the merger, the impositioraafonstructive
trust upon any benefits improperly received bydh&ndants, and an award of attorneys’ and expleds’ and
expensed.aura Diamond v. John A. Thain, et aNo. 650341/2008 (Sup. Ct. N.Y. CdPeter Miller v. Merrill
Lynch, & Co., Inc., et aNo. 602669/2008 (Sup. Ct. N.Y. CoMilton Pfeiffer v. John A. Thain, et al.,

No. 650342/2008 (Sup. Ct. N.Y. CaUlisse v. Merrill Lynch & Co., Inc., et alNo. 602810/2008 (Sup. Ct. N.Y.
Co.); County of New York Employees Retirement Plan vriMeynch & Co. Inc., et al, (Del. Ch.)

On September 23, 2008, Merrill Lynch shareholdaimpiffs in an existing derivative action brouglgisénst
current and former Merrill Lynch directors and offis in the U.S. District Court for the Southerstiict of New
York filed a second amended derivative and clasracomplaint . The lawsuit asserts derivativeraabrought or
behalf of Merrill Lynch against current and fornMerrill Lynch directors and officers for allegeddacches of
fiduciary duties, corporate waste, abuse of contnaiss mismanagement, contribution and indemnificaaiding
and abetting breaches of fiduciary duty, insiddliree and unjust enrichment in connection with Mikt.ynch’s
underwriting of collateralized debt obligations &hd officer and director defendants’ sales of Mdtynch
common stock. With respect to these derivativentdaithe plaintiffs seek, among other things, t@vec damages
from the current and former directors and officemsbehalf of Merrill Lynch and an award of attoreegind experts
fees and expenses. The lawsuit also asserts otairhehalf of a putative class of all current hoddefr Merrill Lynch
common stock to the effect that the Merrill Lynababd of directors breached their fiduciary dutiésare and
loyalty in agreeing to the merger and that BanRuierica aided and abetted the Merrill Lynch direstbreaches
of fiduciary duty. The lawsuit also asserts clamnsbehalf of a putative class of all holders of Mekynch
common stock on January 18, 2008, who continuduble all or some of those shares on SeptemberQig 2
against Merrill Lynch’s Chief Executive Officer fatleged false statements regarding the possilaifityrite-downs
and the need for additional capital. With respecdhe class claims, the lawsuit seeks, among dliiregs, to enjoin
the completion of the merger and an award of corsgiemny and punitive damages.re Merrill Lynch & Co., Inc.
Securities, Derivative and ERISA Litigatidwg. 07-CV-9633S.D.N.Y.), referred to as the New York Federal €
Action.

On September 18, 2008, Merrill Lynch shareholdaimpiffs in an existing consolidated derivativeiant
brought against current and former Merrill Lyncheditors and officers in the Supreme Court of tleeSof New
York, County of New York moved to lift a stay thahs imposed in the action on March 14, 2008 in fafdhe
New York Federal Action. These shareholder plassiek to file an amended complaint that, in doldito
asserting derivative claims on behalf of Merrilldgh against current and former Merrill Lynch dimstand officer
for breaches of fiduciary duties, corporate waahbeise of control, and gross mismanagement in ctionegith
Merrill Lynch’s underwriting of collateralized debbligations, asserts claims on behalf of a pugalierrill Lynch
shareholder class challenging the merger. The gexpbamended complaint alleges that the Merrill lyboard of
directors breached their fiduciary duties in agrgeo the merger and that Bank of America aidedaretted the
Merrill Lynch directors’ breaches of fiduciary dutyith respect to the derivative claims, the lawseeks, among
other things, to recover damages allegedly susdddigeMerrill Lynch, and with respect to the classimms, the
lawsuit seeks, among other things, to enjoin thmpletion of the merger. Plaintiffs also seek teaarard of
attorneys’ and expertéees and expenses. Merrill Lynch has opposed th®mtm vacate the stay and has move
consolidate this derivative action with the fourgarted class actions pending in the Supreme Qe State of
New York and to stay each of these actions in fafdhe derivative and class actions pending inutf. District
Court for the Southern District of New Yorkevin v. O’Neal, et allNo. 603662/07 (Sup. Ct. N.Y. Co.).

On September 26, 2008, a Merrill Lynch sharehdlidied a purported class action in the Delaware €ofir
Chancery alleging that Merrill Lynch directors brkad their fiduciary duties of loyalty, good faitlye care and
disclosure in agreeing to the merger, and that Rdmfkmerica aided and abetted the Merrill Lynchediors’
breaches of fiduciary duty. On October 3, 2008inpié filed an amended complaint that added, amotiter things
allegations that the joint preliminary proxy stagsmand prospectus filed by Bank of America with 8ecurities
and Exchange Commission on October 2, 2008 omitizigérial information including, but not limited tdetails
concerning the engagement of and work performebllbyFS as Merrill
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Lynch’s financial advisor and other matters congegithe negotiation of the merger, reasons fomtleeger, and the
consideration of alternative transactions. The lawseeks, among other things, to enjoin the cotigpieof the
merger, the imposition of a constructive trust upogy benefits improperly received by the defendarid an award
of attorneys’ and experts’ fees. Plaintiff has nbfer expedited discovery and the scheduling ofediminary
injunction hearing. Merrill Lynch has opposed ptdfis motion and has moved to stay this actioridaaor of the
derivative and class actions pending in the U.Strigt Court for the Southern District of New Yo&ounty of York
Employees Retirement Plan v. Merrill Lynch & Caog.| et al., No. 4066 (Del. Ch.). On October 28, 2008, the
Delaware Court of Chancery denied Merrill Lynch’stion to stay the litigation in favor of the actiopending in
the Southern District of New York. In addition, tBelaware Court of Chancery granted plaintiffs’ rantfor
expedited discovery with respect to some, but hpbplaintiffs’ allegations.

Merrill Lynch and Bank of America believe that ttlass claims asserted by Merrill Lynch stockholdetating
to the merger are without merit and intend to csintieem vigorously. Upon consummation of the merter
plaintiffs who have asserted derivative claims ehdif of Merrill Lynch may lose standing to asserth claims on
behalf of Merrill Lynch because they will no londee Merrill Lynch stockholders.

Merrill Lynch’s Officers and Directors Have Financial Interests in the Merger

In considering the recommendation of the Merrilhci board of directors that you vote to adopt tieegar
agreement, you should be aware that Merrill Lynobcative officers and directors have financial iags in the
merger that are different from, or in additionttmyse of Merrill Lynch stockholders generally. Tihdependent
members of the Merrill Lynch board of directors eervare of and considered these interests, ambieg wiatters,
in evaluating and negotiating the merger agreemmedtthe merger, and in recommending to the stodenslthat th
merger agreement be adopted. For purposes of tiledflerrill Lynch agreements and plans describeldv, the
completion of the transactions contemplated bynteeger agreement will constitute a change in cantro

Equity Compensation Awards and Deferred Equity $Jnithe merger agreement provides that, upon
completion of the merger, stock options, restricthdres, restricted share units, cap units andrddfequity units
that are outstanding immediately before completibthe merger will become stock options, restrictkdres,
restricted share units, cap units and deferredyequits with respect to shares of Bank of Amedoanmon stock.
Please see “The Merger — Treatment of Merrill Lyistbck Options and Other Equity-Based Awards” opepa6.
The Merrill Lynch equity compensation plans and alegreements generally provide for, with respect t
employees, the vesting and settlement of equitgdasvards upon a termination of a grantee’s empdoywithout
“cause” or for “good reason” (as such terms aréndefin the applicable equity compensation planrothe case of
Messrs. Sanzone and Montag, in the applicabler lagpeeement) in connection with the merger and) vaspect to
non-employee directors, the settlement of equisedeawards upon completion of the merger.

Based on Merrill Lynch equity compensation holdiagsof October 30, 2008, and assuming that theenésg
completed on December 31, 2008: (1) the numbenexkercisable stock options to acquire shares ofiMeynch
common stock (at exercise prices ranging from %18 $77.5625) held by each of Messrs. Thain, (FFlaming
and McCann and the three other executive officessa(group) that would become exercisable upon letiomp of
the merger is 300,000, 45,000, 0, 0, and 0, resdgtand the number of unexercisable stock ogtitmnacquire
shares of Merrill Lynch common stock (at exercigegs ranging from $26.395 to $77.5625) that wawdtbecome
exercisable upon completion of the merger, but ddna settled or become exercisable upon a subsequalifying
termination of employment, held by each of Mes§hain, Chai, Fleming and McCann, and the threerothe
executive officers (as a group) is 1,228,543, 185,8,187,200, 971,346, and 3,039,461, respecti&)ythe
number of unvested restricted shares of Merrilldtysommon stock held by each of Messrs. Thain, Ghaining
and McCann, the three other executive officera(gsoup), and the nine non-employee directors @®sap), that
would vest upon completion of the merger is 0, 60,®, 0, 0 and 0, respectively, and the numbervioald not
vest upon completion of the merger, but would wgstn a subsequent qualifying termination of emplegtmheld
by each of Messrs. Thain, Chai, Fleming and McCamhthe three other executive officers (as a grap) 35,984
580,263, 490,198 and 410,407,
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respectively; (3) the number of unvested restristedk units in respect of shares of Merrill Lyraimmon stock
held by each of Messrs. Thain, Chai, Fleming an€€&m, the three other executive officers (as agrand the
nine non-employee directors (as a group), that aeabkt and be settled upon completion of the mesy266,667,
0, 0, 0, 0 and O, respectively, and the numbentloaild not vest and be settled upon completiorhefrherger, but
would vest and be settled upon a subsequent gumjifgrmination of employment held by each of Mes3ihain,
Chai, Fleming and McCann and the three other ekexofficers (as a group), is 164,202, 22,485, and
1,354,461, respectively; and (4) the number ofeshaf deferred equity units held by each of MesEngain, Chai,
Fleming and McCann, the three other executive effidas a group) and the nine non-employee die¢asra
group), that would settle upon completion of thegeeis 0, 0, 0, 0, 0 and 102,445, respectivelynadiately prior
to consummation of the change in control, perforcealbased participation units granted under Mdryitich’s
Long-Term Incentive Compensation Program as paefill Lynch’'s Managing Partners Incentive Progravill
be converted into restricted shares, with one-tbirthe original award converted at a special rafid.5 to 1. The
amounts set forth above for restricted share hgklieflect this conversion. All options held by thiee non-
employee directors are already fully exercisabléaill be settled upon completion of the mergernsof Merrill
Lynch’s executive officers or non-employee direstbold any cap units in respect of shares of Méuyihch
common stock.

Upon a qualifying termination of employment, equatyards generally are settled promptly following th
termination of employment. With respect to manyhaf executive officers’ equity awards, the Meicijinch equity
compensation plans provide that the value of thy@pi if the executive officer is terminated withhdonause” or
resigns for “good reason” in connection with a af@m control, will be determined based on the fizérrket value
of a share of Merrill Lynch common stock on theedat termination, or, if higher, the highest faiarket value of a
share of Merrill Lynch common stock during the 9¢¢eriod ending on the date of the change in obritipon a
termination without cause, certain executive offideave the right to retain their options and eserthem until
expiration of the stated term.

Assuming that the merger is completed on Decembg2@08, the aggregate cash value of unvested or
unexercisable stock-based awards as of such detevthuld be settled or become exercisable duestadmpletion
of the merger that are held as of the date hengeglosh of Messrs. Thain, Chai, Fleming and McCaach of
Merrill Lynch’s three other executive officers @group) and Merrill Lynch’s nine non-employee dires (as a
group), respectively, is approximately $5,221,1%6.174,765, $0, $0, $0 and $2,005,813, and theeggtg cash
value of unvested or unexercisable stock-baseddsaas of such date that would not be settled asrhec
exercisable upon completion of the merger but wieldettled or become exercisable upon a qualif@ngination
immediately following the merger that are held &the date hereof by each of Messrs. Thain, CHamkkg and
McCann, each of Merrill Lynch'’s three other exeeatofficers (as a group) and Merrill Lynch’s ninenaemployee
directors (as a group), respectively, is approxalye$3,214,985, $1,144,789, $11,361,207, $9,597 $88,555,074
and $0. In both cases, the estimates are basdtwatosing price of Bank of America’s common staskof
October 30, 2008, and attribute no value to angkstgtions since all stock options held by thesecakves would
be underwater based on that price.

Thain and Chai Letter Agreement®ursuant to letter agreements entered into wighriMlLynch upon their
commencement of employment in December 2007, Mairmand Mr. Chai were awarded “replacement” rettdc
stock unit awards and stock options to replacekstards forfeited when they left their former eoyar, and
“sign-on” restricted stock unit awards and stockiays. Upon a change in control, the “replacemeestricted stoc
units and stock options vest only upon a qualifytergnination in accordance with the terms of Métnyinch’s
standard form of equity awards for executive officéHowever, the “sign-orrestricted stock units and stock opti
provide that upon a change in control: (1) twodhiof any then-unvested “sign-on” restricted stogits and the
first tranche of the “sign-on” stock options (whicbnsists of one-third of the “sign-on” stock opisd granted to
each of Messrs. Thain and Chai will vest in fully ne-sixth of any then-unvested “sign-on” restiicstock units
and the second tranche of the “sign-on” stock astigvhich consists of one-third of the “sign-ondckt options)
granted to each of Messrs. Thain and Chai will ire&ll if the price paid per share of Merrill Lgh stock is at lea
equal to $80.43 or $82.32, respectively; and (&-smth of any then-unvested “sign-on” restrictéatk units and
the third tranche of the “sign-on” stock optionsh{gh consists of one-third of the “sign-ostbck options) granted
each of Messrs. Thain and Chai will vest in fulhi€ price paid per share of Merrill Lynch stoclaideast equal to
$100.43 or $102.32, respectively.
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Based on the grant price of the “sign-on” awards e price per share of Merrill Lynch common stdtle
“sign-on” restricted stock units and “sign-on” stamptions subject to the transaction price testdiesd in the
immediately preceding paragraph will not vest inmection with consummation of the merger, but mastwpon a
subsequent termination without cause of Mr. Thaim’r. Chai's employment.

In the event that Mr. Thain becomes subject tacttenge of control excise tax under the Code, tiisrle
agreement generally provides for an additional paytto him such that he will be placed in the safter-tax
position as if no such excise tax had been impasgdss the payments and benefits due to him exbeddnit on
change in control payments under the Code by hess %%, in which case Mr. Thagmpayments and benefits will
reduced to the minimum extent necessary so thppri@mn of the payments are subject to the exeige t

Montag Letter Agreementln connection with its hiring earlier this yedrMr. Montag, Merrill Lynch entered
into a letter agreement with Mr. Montag which paes that, upon a termination of his employment eviticause”
or for “good reason” (as such terms are defineguisretter agreement) following a change in control
notwithstanding the provisions of any Merrill Lyneluity plan, stock options granted to Mr. Montad vest and
remain exercisable for their full original termstected stock units will vest, and in each casshsawards will not
be subject to any forfeiture provisions or covesahtr. Montag’s letter agreement also providesafguaranteed
bonus for fiscal year 2008, part of which is pagadd equity-based compensation. Upon a qualifgngihation of
Mr. Montag’s employment, this equity-based compgosawill vest and any options will be exercisafde the
remainder of their term.

Sanzone Letter Agreementn connection with its hiring earlier this yedridiomas S. Sanzone, Merrill Lynch
entered into a letter agreement with Mr. Sanzonielvprovides a guaranteed bonus for fiscal yeaB2p@rt of
which is payable as equity-based compensation. @pqumlifying termination of Mr. Sanzone’s employtehis
equity-based compensation will vest.

Arrangements with Bank of Americalhe merger agreement provides that three direétom among the
individuals serving as directors of Merrill Lynaminediately prior to the effective time of the mergd! be
appointed to the board of directors of Bank of AiceerThe identity of the three directors will be toraily agreed
upon by Bank of America and Merrill Lynch.

In connection with entering into the merger agreetmBank of America agreed that it would work tdgatin
good faith with respect to the treatment of certaitstanding Merrill Lynch equity-based awards @ftain
executive officers of Merrill Lynch, including Mhain. This agreement was in furtherance of disonssheld
earlier in the day and about which the Merrill Lirrtwoard of directors was informed and was advikatidny
changes to such Merrill Lynch equity-based awardsld/be subject to the approval of the Management
Development & Compensation Committee of the boduirectors of Merrill Lynch. Bank of America hasgaged
in discussions with each of Messrs. Thain, FlemMgCann and Montag concerning the terms of thejpleyment
following completion of the merger and has discdssertain compensatory arrangements with eacheo tiThese
proposed arrangements seek to ensure continuedesand align the executives’ interests with thenbmed
company after consummation of the merger. Thegmhave not entered into any definitive agreemanis there
can be no assurance that agreement will be reacitte@ny of the four executives. Any agreements éna entered
into will not become effective unless and until therger is completed.

Protection of Merrill Lynch Directors and Officefgyainst Claims. Bank of America has agreed that it will or
will cause the surviving corporation in the merggeindemnify and hold harmless, and provide advares# of
expenses to, each past and present officer anctatirgf Merrill Lynch and its subsidiaries agaiaitiosses or
liabilities incurred in their capacity as officer director of Merrill Lynch to the fullest extenepmitted by applicab
laws. Bank of America has also agreed that it m#lintain in place existing indemnification and dpeation rights
in favor of Merrill Lynch and its officers for sixears after the merger and it will maintain Merkijinch’s current
directors and officers liability insurance coveragean equivalent replacement policy for the birdfMerrill
Lynch directors and officers, for six years follogithe completion of the merger, except that Bankmoerica is
not required to incur an annual premium expensatgrehan 250% of Merrill Lynch’s current annualeditors’ and
officers’ liability insurance premium.
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THE MERGER AGREEMENT

The following describes certain aspects of the mieligcluding material provisions of the merger agment.
The following description of the merger agreemersuibject to, and qualified in its entirety by refece to, the
merger agreement, which is attached to this docamerppendix A and is incorporated by referencthis
document. We urge you to read the merger agreecagefully and in its entirety, as it is the legalaiment
governing the merge

Terms of the Merger

Each of the Merrill Lynch board of directors ané tank of America board of directors has approbhed t
merger agreement, which provides for the mergéeriger Sub with and into Merrill Lynch. Merrill Lyl will be
the surviving corporation in the merger and withian a subsidiary of Bank of America. Each shar®lefrill
Lynch common stock, par value $1.33 per share, issued and outstanding immediately prithe completion of
the merger, except for specified shares of Mdrgiich common stock held by Merrill Lynch and Barfkéanerica,
will be converted into the right to receive 0.858% share of Bank of America common stock. Iftiienber of
shares of Bank of America common stock changes®éfi@ merger is completed because of a reorgaizat
recapitalization, reclassification, stock dividesthck split, reverse stock split, or other simdhange in
capitalization, then an appropriate and proporterajustment will be made to the number of shaf&ank of
America common stock into which each share of Mdryinch common stock will be converted.

Bank of America will not issue any fractional stecé Bank of America common stock in the mergestdad,
a Merrill Lynch stockholder who otherwise would Baeceived a fraction of a share of Bank of Amecgamon
stock will receive an amount in cash rounded tontb@rest cent. This cash amount will be equal ¢b su
stockholder’s proportionate interest in the netcprals from the sale in the open market by the egehagent, on
behalf of all such holders, of the aggregate foaati shares of Bank of America common stock thatldotherwise
have been issued. The sale described in the pregigntence will occur as soon as practicable fatighe merger.

Non-convertible preferred stock of Merrill Lynchlitbe converted into preferred stock issued by Baink
America having substantially identical terms exdepthe additional voting rights described in “Thierger
Agreement — Treatment of Preferred Stock,” startingpage 77. Convertible preferred stock of Metnlhch will
remain outstanding after the merger and will thiteedoe convertible in accordance with its ternts ishares of
Bank of America common stock based on the excheatgeof 0.8595.

Prior to the effective time of the merger, the ifiedate of incorporation of Merrill Lynch will beraended to
reflect changes in the terms of convertible preféistock of Merrill Lynch described below. The marggreement
provides that Bank of America may change the stinecbf the merger. No such change will alter th@am or kind
of merger consideration to be provided under thegareagreement, adversely affect the tax treatmoielterrill
Lynch’s stockholders as a result of receiving trexgar consideration or the tax treatment of thégmto the
merger agreement, or impede or delay completidheomerger.

Treatment of Merrill Lynch Stock Options and Other Equity-Based Awards

Each outstanding option to acquire Merrill Lynchrooon stock granted under Merrill Lynch’s stock intiee
plans will be converted automatically at the effectime of the merger into an option to purchasalBof America
common stock and will continue to be governed leytédrms of the Merrill Lynch stock plan and relaggent
agreements under which it was granted, except that:

 the number of shares of Bank of America commonkssoibject to each converted Bank of America stock
option will be equal to the product of the numbgstwares of Merrill Lynch common stock previoushbgect
to the Merrill Lynch stock option and 0.8595, roedddown to the nearest whole share;

« the exercise price per share of Bank of Americarnomstock subject to each converted Bank of America
stock option will be equal to the exercise pricedach share of Merrill Lynch common stc
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previously subject to the Merrill Lynch stock optionmediately prior to completion of the mergeridad by
0.8595, rounded up to the nearest ¢

Restricted shares of Merrill Lynch common stockstaniding immediately prior to the effective timetloé
merger will be converted automatically at the dffectime of the merger into restricted shares afiBof America
common stock. The number of restricted shares akB& America common stock will be equal to thedaret of
the number of shares of Merrill Lynch common stpo&viously subject to the Merrill Lynch restricteldare award
and 0.8595, rounded to the nearest whole share.

Restricted share units in respect of Merrill Lyroimmon stock outstanding immediately prior to caetiph of
the merger will be converted automatically at tffedaive time of the merger into restricted shanésiin respect of
shares of Bank of America common stock. The nurobshares of Bank of America common stock subje&gach
converted restricted share unit will be equal ®hoduct of the number of shares of Merrill Lyroctimmon stock
previously subject to the Merrill Lynch restrictslare unit and 0.8595, rounded to the nearest vehalee. The
Bank of America restricted share units will be galgeor distributable in accordance with the terhthe Merrill
Lynch agreement, plan or arrangement relatingeaestricted share units.

Cap units in respect of Merrill Lynch common staekstanding immediately prior to completion of therger
will be converted automatically at the effectiveéi of the merger into cap units in respect of shafdank of
America common stock. The number of shares of Rdrmkmerica common stock subject to each converggdunit
will be equal to the product of the number of seaEMerrill Lynch common stock previously subjéathe Merrill
Lynch cap unit and 0.8595, rounded to the nearbstenshare. The Bank of America cap units will bggble or
distributable in accordance with the terms of theeament, plan or arrangement relating to the Mégnch
restricted share units.

Merrill Lynch deferred equity units, which are amésidenominated in Merrill Lynch common stock aettih
in participant accounts pursuant to certain of Medrynch’s deferred compensation plans, will bengerted
automatically at the effective time of the mergeoideferred equity units in respect of sharesalBof America
common stock. The number of shares of Bank of Atastommon stock subject to each converted defeqaity
unit will be equal to the product of the numbesbéres of Merrill Lynch common stock in which themdll Lynch
deferred equity unit was previously denominated @@895, rounded to the nearest whole share. Tieerdd equit
units will be payable or distributable in accordamdgth the terms of the Merrill Lynch deferred caengation plans
applicable to the deferred equity units.

Prior to the effective time of the merger, the Nlebiynch 1986 Employee Stock Purchase Plan will be
amended to reflect the merger, including the stiigin of Bank of America common stock for Mertiynch
common stock to effectuate the assumption of tha.pAs of immediately after completion of the merge
maximum of up to 16,449,696 shares of Bank of Am@dommon stock (less the number of shares of Coynpa
Common Stock issued under the ESPP with respeatytpurchase periods ending prior to the Effectivee,
multiplied by the Exchange Ratio) will be authodZer issuance to employees of Merrill Lynch argdsiibsidiaries
following the merger. Bank of America has the righterminate the plan following the effective timiethe merger.

Treatment of Merrill Lynch Preferred Stock

Upon completion of the merger, (i) each share ofrMéynch Preferred Stock Series 1 issued anditauiding
immediately prior to completion of the merger vii# converted into one share of Bank of Americad?refl Stock
Series 1, (ii) each share of Merrill Lynch Prefdr&ock Series 2 issued and outstanding immediptédy to
completion of the merger will be converted into ahare of Bank of America Preferred Stock Serigsipeach
share of Merrill Lynch Preferred Stock Series 3iggband outstanding immediately prior to completbthe
merger will be converted into one share of BanRwiferica Preferred Stock Series 3, (iv) each shaheurill
Lynch Preferred Stock Series 4 issued and outstgridimediately prior to completion of the mergeli e
converted into one share of Bank of America PreféBtock Series 4, (v) each share of Merrill LyRebferred
Stock Series 5 issued and outstanding immediatédy { completion of the merger will be converiatb one shar
of Bank of
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America Preferred Stock Series 5, (vi) each shaheurill Lynch Preferred Stock Series 6 issued antstanding
immediately prior to completion of the merger vii# converted into one share of Bank of Americad?refl Stock
Series 6, (vii) each share of Merrill Lynch PregeriStock Series 7 issued and outstanding immegiptigr to
completion of the merger will be converted into share of Bank of America Preferred Stock Seriaad

(viii) each share of Merrill Lynch Preferred StoSkries 8 issued and outstanding immediately poicompletion o
the merger will be converted into one share of Bafkmerica Preferred Stock Series 8.

The terms of the Bank of America Preferred StodeSel, Bank of America Preferred Stock SeriesahkBof
America Preferred Stock Series 3, Bank of Americgfd?red Stock Series 4, Bank of America PrefeBtatk
Series 5, Bank of America Preferred Stock Serid3a@k of America Preferred Stock Series 7, and Bdnkmerica
Preferred Stock Series 8 will be substantially tibath to the terms of the corresponding series efi Lynch
preferred stock, except for the additional votigits described below. We sometimes refer to thekRd America
Preferred Stock Series 1, Bank of America PrefeBtedk Series 2, Bank of America Preferred StoaieSe, Banl
of America Preferred Stock Series 4, Bank of AmeeReeferred Stock Series 5, Bank of America Prete8tock
Series 6, Bank of America Preferred Stock Seriemd,Bank of America Preferred Stock Series 8gctillely, as
the New Bank of America Preferred Stock. As of Asi20, 2008 (i) 50,000 shares were authorized asilMe
Lynch Preferred Stock Series 1, 21,000 of whichewartstanding, (ii) 50,000 shares were authorizasderrill
Lynch Preferred Stock Series 2, 37,000 of whichenmrtstanding, (iii) 43,333 shares were authoraeterrill
Lynch Preferred Stock Series 3, 27,000 of whichenmrtstanding, (iv) 23,333 shares were authorizedexrill
Lynch Preferred Stock Series 4, 20,000 of whichenmrtstanding; (v) 50,000 shares were authorizédeasl|
Lynch Preferred Stock Series 5, 50,000 of whichenmrtstanding, (vi) 65,000 shares were authorizedexrill
Lynch Preferred Stock Series 6, 65,000 of whichenmrtstanding, (vii) 50,000 shares were authoraeMerrill
Lynch Preferred Stock Series 7, 50,000 of whichewartstanding, and (viii) 97,750 shares were aighdras
Merrill Lynch Preferred Stock Series 8, 89,100 dfieh were outstanding.

The holders of Bank of America Preferred Stock &eti, Bank of America Preferred Stock Series 2kRBdin
America Preferred Stock Series 3, Bank of Ameriafd?red Stock Series 4, Bank of America Prefe8tatk
Series 5 and Bank of America Preferred Stock S&Esall be entitled to vote on all matters subeditio a vote of
the holders of Bank of America common stock, votiogether with the holders of common stock as dagsc Each
share shall be entitled to 150 votes. The holdeBaok of America Preferred Stock Series 6 and Bafrikmerica
Preferred Stock Series 7 shall be entitled to vatall matters submitted to a vote of the holdé8ank of America
common stock, voting together with the holdersahmon stock as one class. Each share shall b&edritt5
votes.

Each outstanding share of Merrill Lynch non-conbdetpreferred stock is presently represented tposigary
shares, or Merrill Lynch Depositary Shares, thatlmted on the NYSE and represent (a) with resgettte Merrill
Lynch Preferred Stock Series 6 and Merrill LynclkfBrred Stock Series 7, a one-fortieth interest share of
Merrill Lynch preferred stock and (b) with respezthe Merrill Lynch Preferred Stock Series 1, Nlekrynch
Preferred Stock Series 2, Merrill Lynch PreferréocB Series 3, Merrill Lynch Preferred Stock Sedederrill
Lynch Preferred Stock Series 5 and Merrill LynckfBrred Stock Series 8, a one-twelve hundredtiasten a
share of Merrill Lynch preferred stock. Upon contiglie of the merger, Bank of America will assume ¢iidigations
of Merrill Lynch under the (i) Deposit Agreemengtdd as of November 1, 2004, among Merrill Lynche Bank
of New York Mellon (as successor to JPMorgan Cligesek, N.A.), as depositary, and the Holders fromdio
Time of Depositary Receipts (relating to the Métriinch Floating Rate NoiGumulative Preferred Stock, Series
(il) Deposit Agreement, dated as of March 14, 2@Bong Merrill Lynch, The Bank of New York Melloag
successor to JPMorgan Chase Bank, N.A.), as dappsénd the Holders from Time to Time of Deposit&eceipt:
(relating to the Merrill Lynch Floating Rate Non-@ulative Preferred Stock, Series 2), (iii) Depégiteement,
dated as of November 17, 2005, among Merrill Lyridie Bank of New York Mellon (as successor to JRjar
Chase Bank, N.A.) and the Holders from Time to Toh®epositary Receipts (relating to the Merrilligh 6.375%
Non-Cumulative Preferred Stock, Series 3), (iv) DepAgireement, dated as of November 17, 2005, amoaigiM
Lynch, The Bank of New York Mellon (as successodfRdlorgan Chase Bank, N.A.), and the Holders frameTto
Time of Depositary Receipts (relating to the Métriinch Floating Rate Non-Cumulative Preferred Ktoc
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Series 4), (v) Deposit Agreement, dated as of M&@;2007, among Merrill Lynch, The Bank of New Xdellon
(as successor to The Bank of New York) and the éfslfrom Time to Time of Depositary Receipts (iiekgto the
Merrill Lynch Floating Rate Non-Cumulative PrefadrBtock, Series 5), (vi) Deposit Agreement, datedfa
January 28, 2004, among Merrill Lynch (as success6irst Republic Bank), Mellon Investor Servitd<C, as
depositary, and the Holders from Time to Time opB&tary Receipts (relating to the Merrill Lyncty6%
Noncumulative Perpetual Preferred Stock, Serieé/b),Deposit Agreement, dated as of March 18,200monc
Merrill Lynch (as successor to First Republic Bargllon Investor Services LLC, as depositary, drelHolders
from Time to Time of Depositary Receipts (relattoghe Merrill Lynch 6.25% Noncumulative PerpetBaéferred
Stock, Series 7) and (viii) Deposit Agreement, date of April 29, 2008, among Merrill Lynch, Therikaof New
York Mellon (as successor to The Bank of New Yakyl the Holders from Time to Time of Depositary &pts
(relating to the Merrill Lynch 8.625% Non-CumulaiPreferred Stock, Series 8). Bank of America indtruct the
depositaries, each referred to as a Depositayepgsitary under each of the deposit agreemenBeposit
Agreements, to treat the shares of New Bank of Acad®referred Stock received by it in exchangesfares of
Merrill Lynch preferred stock as newly depositedwséies under the applicable Deposit Agreemenadoordance
with the terms of the relevant Deposit Agreemdrd, Merrill Lynch Depositary Shares will thereaftepresent the
shares of the relevant series of New Bank of Anagifiteferred Stock. Such depositary shares willicoatto be
listed on the New York Stock Exchange upon compietf the merger under a new name and traded @ndew
symbol.

Shares of preferred securities issued by Merritidtys subsidiaries will remain issued and outstagdi
following completion of the merger, and the termshose preferred shares will generally be unaéfédty the
merger. Each share of 9.00% Non-Voting Mandatorgw@dible NonCumulative Preferred Stock, Series 2, anc
9.00% Non-Voting Mandatory Convertible N@umulative Preferred Stock, Series 3, outstandmgediately prio
to completion of the merger shall remain issued@utdtanding and shall have the rights, privilegesyers and
preferences as set forth in Merrill Lynch’s cedifie of incorporation, as amended by the certdieaendment
described herein. Holders of Merrill Lynch preferisgock, Merrill Lynch Depositary Shares or predelrsecurities
issued by Merrill Lynch’s subsidiaries are not #eti to vote on the merger or at the special mgetin

EACH DEPOSITARY IS THE ONLY HOLDER OF RECORD OF SIRES OF MERRILL LYNCH
PREFERRED STOCK THAT ARE REPRESENTED BY DEPOSITABMARES. ALL HOLDERS OF
MERRILL LYNCH DEPOSITARY SHARES SHOULD FOLLOW THENSTRUCTIONS GIVEN TO THEM BY
THEIR BROKER.

Treatment of Exchangeable Shares of Merrill Lynch &Co., Canada Ltd.

In accordance with the terms of the merger agregrverrill Lynch is obligated to redeem the exchealgle
shares in accordance with their terms. The docwsrgmierning the exchangeable shares provide thatresult of
the merger being proposed, Merrill Lynch Canadathagsight to cause the redemption (or repurchgsentaffiliate
of Merrill Lynch Canada) of the exchangeable sharexcordance with their terms. Merrill Lynch Cdadas
determined to exercise its right to redeem the axgbable shares and its affiliate has determineddccise its
overriding right to purchase the exchangeable shamehe redemption date. The redemption datesitater of the
fifth Toronto business day following the date of pecial meeting and December 4, 2008.

Upon the repurchase by an affiliate of Merrill Lyin€Canada, of the exchangeable shares, holderslofsbiares
will be required to dispose of them in exchangeMerrill Lynch common stock on a one-for-one ba$ise holders
of exchangeable shares who receive such Merrilthygommon stock, and continue to hold such Mdryitich
common stock at the time of the completion of trexger, will subsequently receive the merger comatd in the
same manner as other holders of Merrill Lynch comstock. The redemption or repurchase of the exgdeisle
shares will not, however, be conditional upon thmpletion of the merger.

Generally, a Canadian resident who holds Merrilhtly Canada exchangeable shares as capital pr@petrty
who disposes of them in exchange for Merrill Lyrcimmon stock will realize a capital gain (or caldibas) under
thelncome Tax AcfCanada) equal to the amount by which the fair etavilue of the
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Merrill Lynch common stock received by the holdegs any reasonable costs of disposition, excexds less
than) the adjusted cost base of the Merrill Lynelm&la exchangeable shares disposed of by the holder

This summary is of a general nature and is not comphensive. It is not intended to be, nor should ibe
construed to be, legal or tax advice to any partidar holder of Merrill Lynch Canada exchangeable shees.
Accordingly, holders of Merrill Lynch Canada exchargeable shares will need to consult with their owrai
advisors for advice regarding the Canadian incomeaix consequences to them of the disposition of sushares
in exchange for Merrill Lynch common stock and thesubsequent receipt of Bank of America common stock
upon the merger.

Closing and Effective Time of the Merger
The merger will be completed only if all of thelfwing occur:

« the merger agreement is adopted by Merrill Lyndtlgtolders
* the issuance of shares of Bank of America commackss approved by the Bank of America stockhold
» we obtain all required governmental and regulatanysents and approvals; &

« all other conditions to the merger discussed is tlicument and the merger agreement are eithsfiesadtbr
waived.

The merger will become effective when a certificattenerger is filed with the Secretary of Statdéhaf State of
Delaware. However, we may agree to a later timedonpletion of the merger and specify that timéhim certificate
of merger in accordance with Delaware law. In tr@ger agreement, we have agreed to cause the damnpéthe
merger to occur no later than the fifth businessfddowing the satisfaction or waiver of the ladtthe conditions
specified in the merger agreement, or on anothéuatly agreed date. If these conditions are satisfir waived
during the two weeks immediately prior to the efd fiscal quarter of Bank of America, then BasfkAmerica ma:
postpone the closing until the first full week aftiee end of that quarter. It currently is anticgzhthat the effective
time of the merger will occur on or after DecemBgr 2008, but we cannot guarantee when or if thegerevill be
completed.

Conversion of Shares; Exchange of Certificates; B&eEntry Shares

The conversion of Merrill Lynch common stock inktetright to receive the merger consideration wittur
automatically upon completion of the merger. Asrsae reasonably practicable after completion ohtleeger, the
exchange agent will exchange certificates reprasgshares of Merrill Lynch common stock for merger
consideration to be received pursuant to the tefrtise merger agreement. Prior to the completiothefmerger,
Bank of America will select a bank or trust compaupsidiary of Bank of America or another bankrost
company reasonably acceptable to Merrill Lynchedte exchange agent, who will exchange certificate
representing shares of Merrill Lynch common stawktfie merger consideration and perform other dwse
explained in the merger agreement.

Shares of Merrill Lynch common stock held in thedat Registration System (DRS) are being automigtica
converted into whole shares of Bank of America camrstock in DRS form. An account statement willnbailed tc
you confirming this automatic conversic

Shares of Merrill Lynch common stock held in the@k@ntry form will be automatically converted intdnole
shares of Bank of America common stock in bookyefdrm. An account statement will be mailed to you
confirming this automatic conversion.

Letter of Transmittal

As soon as reasonably practicable after completidhe merger, the exchange agent will mail a teife
transmittal to each holder of a Merrill Lynch commstock certificate at the effective time of therges. This
mailing will contain instructions on how to surremdMerrill Lynch common stock certificates in

80




Table of Contents

exchange for statements indicating book-entry oshiprof Bank of America common stock and a chedké@
amount of cash to be paid instead of fractionateshdf a holder of a Merrill Lynch common stocktficate makes
a special request, however, Bank of America willissto the requesting holder a Bank of Americakstectificate
in lieu of bookentry shares. When you deliver your Merrill Lyndébck certificates to the exchange agent along
a properly executed letter of transmittal and atmeorequired documents, your Merrill Lynch stoektificates will
be cancelled and you will receive statements inigdbookentry ownership of Bank of America common stock
if requested, stock certificates representing talmer of full shares of Bank of America common kttewhich
you are entitled under the merger agreement. Yswalll receive a cash payment for any fractioteares of Banl
of America common stock that would have been otfsenigssuable to you as a result of the merger.

Holders of Merrill Lynch common stock should nobmit their Merrill Lynch stock certificates for eliange
until they receive the transmittal instructions anfbrm of letter of transmittal from the excharaggent.

If a certificate for Merrill Lynch common stock hbsen lost, stolen or destroyed, the exchange agiigsue
the consideration properly payable under the meagegement upon receipt of appropriate evidente tmt loss,
theft or destruction and appropriate and custorimgmnification.

After completion of the merger, there will be nether transfers on the stock transfer books of Méiynch,
except as required to settle trades executed faricompletion of the merger.

Withholding

The exchange agent will be entitled to deduct aitkdheld from the cash in lieu of fractional shapagable to
any Merrill Lynch stockholder the amounts it isuegd to deduct and withhold under any federatestacal or
foreign tax law. If the exchange agent withholdg amounts, these amounts will be treated for alppses of the
merger as having been paid to the stockholders fwvhom they were withheld.

Dividends and Distributions

Until Merrill Lynch common stock certificates arereendered for exchange, any dividends or other
distributions declared after the completion of nherger with respect to Bank of America common siatk which
shares of Merrill Lynch common stock may have be@mverted will accrue, without interest, but wititrbe paid.
Bank of America will pay to former Merrill Lynch@tkholders any unpaid dividends or other distritmsi without
interest, only after they have duly surrendered fierrill Lynch stock certificates.

Prior to the effective time of the merger, Mertilinch and its subsidiaries may not make, declaygagrany
dividend or distribution on its capital stock opumechase any shares of its capital stock, other. tha

« regular quarterly cash dividends on Merrill Lynadnmon stock at a rate not to exceed $0.35 per stare
Merrill Lynch common stock with record dates angmpant dates consistent with the prior ye

« dividends on Merrill Lync’s preferred stoct

« dividends paid by any subsidiary of Merrill LynahMerrill Lynch or to any of its wholly owned
subsidiaries; o

* the acceptance of shares of Merrill Lynch commalsin payment of the exercise of a stock optiostock
appreciation rights or the vesting of restrictedrsls of (or settlement of other equity-based awiardsspect
of) Merrill Lynch common stock granted under a Meéttynch stock plan, financial advisor capital
accumulation award plan or deferred equity unihpia each case in accordance with past practideten
terms of the applicable pla

Merrill Lynch and Bank of America have agreed tombnate declaration of dividends so that holdéslerrill
Lynch common stock will not receive two dividends fail to receive one dividend, for any quartethaiespect to
their Merrill Lynch common stock and any Bank of Arita common stock any holder receives in the nrerge
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Representations and Warranties

The merger agreement contains customary repregegand warranties of Merrill Lynch and Bank of
America relating to their respective businessegh\tfie exception of certain representations thattrhe true and
correct in all material respects (or, in the casgpecific representations and warranties regarthiegapitalization
of Merrill Lynch, true and correct except to a dmimis extent), no representation or warranty wéldeemed
untrue, inaccurate or incorrect as a consequentteeaxistence or absence of any fact, circumstanegent unless
that fact, circumstance or event, individually drem taken together with all other facts, circumstsnor events, hi
had or would reasonably be expected to have a rabaelverse effect on the company making the remtasion. In
determining whether a material adverse effect leasroed or would reasonably be expected to ocherparties wil
disregard any effects resulting from (1) changegeinerally accepted accounting principles or réguyaaccounting
requirements applicable generally to companiebénrdustries in which the relevant party and utsssdiaries
operate (except to the extent that the effectsicii & change are disproportionately adverse to ganti as
compared to other companies in such industries)zi@nges in laws, rules or regulations or therprgation of
laws, rules or regulations by governmental authexiof general applicability to companies in thaustries in whicl
the relevant party and its subsidiaries operateg(gixto the extent that the effects of such a chang
disproportionately adverse to such party as contp@rether companies in such industries), (3) astior omissions
taken with the prior written consent of the othartp or expressly required by the merger agreenténthanges in
global, national or regional political conditionedluding acts of terrorism or war) or in generaslmess, economic
or market conditions, including changes generallgrevailing interest rates, currency exchangesratedit marke!
and price levels or trading volumes in the Unitéaté&s or foreign securities markets, in each agesgerally
affecting the industries in which the relevant pant its subsidiaries operate and including chargesy previousl
correctly applied asset marks resulting therefrertépt to the extent that the effects of such aghare
disproportionately adverse to such party as contparether companies in such industries), (5) ttexation of the
merger agreement or public disclosure of the mevgéhe transactions contemplated by the mergezesgent,
including acts of competitors or losses of emplayteethe extent resulting therefrom, (6) failureneet earning
projections in and of itself, but not including amyderlying causes thereof, or (7) changes inrduding price of
either partys common stock in and of itself, but not includanmy underlying causes thereof. The representatinc
warranties in the merger agreement do not survigecompletion of the merger.

Each of Bank of America and Merrill Lynch has maépresentations and warranties to the other reggrdi
among other things:

 corporate matters, including due organization amalification;
 capitalization;

* authority relative to execution and delivery of therger agreement and the stock option agreemdrthan
absence of conflicts with, or violations of, orgaational documents or other obligations as a reduhe
merger;

« required governmental filings and conse

« the timely filing of reports with governmental digs, and the absence of investigations and enfozne
actions by regulatory agencit

« financial statements, internal controls and acdagrr auditing practice:
» broker's fees payable in connection with the mer

 the absence of material adverse chan

 conduct of business in the ordinary course of lessrsince June 27, 20(
« legal proceedings

* taxes and tax return
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* material contracts

« risk management instruments and derivati

« compliance with applicable law

* tax treatment of the merge

« the receipt of financial advis¢ opinions;

« intellectual property; an

« the accuracy of information supplied for inclusiarthis document and other similar docume

In addition, Merrill Lynch has made other repres¢ions and warranties about itself to Bank of Arwes to:

« employee matters, including employee benefit pl
 investment securities and commoditi

< owned and leased real propel

+ environmental liabilities

« broker dealer, fund and investment advisory mat
 securitizations

« the inapplicability of state takeover laws; ¢

* interested party transactiot

The representations and warranties described aoavéncluded in the merger agreement were madadly &
Bank of America and Merrill Lynch to the other. Beerepresentations and warranties were made aecifis
dates, may be subject to important qualificatioms lamitations agreed to by Bank of America and Mieltynch in
connection with negotiating the terms of the meagreement, and may have been included in the maggeemer
for the purpose of allocating risk between Banloferica and Merrill Lynch rather than to establishtters as
facts. The merger agreement is described in, arlddad as an appendix to, this document only teigeoyou with
information regarding its terms and conditions, antlto provide any other factual information ratjag Merrill
Lynch, Bank of America or their respective busimssg\ccordingly, the representations and warrasatiesother
provisions of the merger agreement should not &é atone, but instead should be read only in catijoim with the
information provided elsewhere in this document emithe documents incorporated by reference indbcument
See “Where You Can Find More Information” on pagé8.1

Covenants and Agreements

Each of Merrill Lynch and Bank of America has unid&en customary covenants that place restrictions o
and its subsidiaries until completion of the merdgeigeneral, each of Bank of America and Merrithich agreed to
(1) conduct its business in the ordinary coursallimaterial respects, (2) use reasonable besttgtim maintain and
preserve intact its business organization and ddganus business relationships, including retaittiegservices of
key officers and employees, and (3) take no adtiahwould reasonably be expected to adverselygiadie
materially delay its ability to obtain any necegsagulatory and governmental approvals, perfosdvenants or
complete the merger. Merrill Lynch further agrekedtt with certain exceptions or except with Banldaferica’s
prior written consent (which consent will not beesmsonably withheld or delayed with respect toaterof the
actions described below), Merrill Lynch will nofédwill not permit any of its subsidiaries to, argasther things,
undertake the following extraordinary actions:

* incur indebtedness or in any way assume the indabgs of another person, except in the ordinaryseocof
business consistent with past pract
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« adjust, split, combine or reclassify any of itsitapstock;

* make, declare or pay any dividends or other distidms on any shares of its capital stock, or redee
purchase or otherwise acquire any shares of itisatapock, except as set forth above in “— Conioer®f
Shares; Exchange of Certificates — Dividends arsiributions” (Bank of America has agreed to allow
Merrill Lynch to repurchase shares of Merrill Lyncbmmon stock in connection with the issuance afeh
under Merrill Lynch’s stock incentive, financialasor capital accumulation award plan, and defeeguity
unit plans);

« issue or grant shares, stock options, stock apgtreirights, restricted shares, restricted stottsudeferred
equity units, awards based on the value of Mdryifich’s capital stock or other equity-based awandiside
the parameters set forth in the merger agreer

« except as required under applicable law or thederfrany Merrill Lynch benefit plan, (i) increadest
compensation or benefits of any current or formexators, officers or employees; (ii) pay any cutrer
former directors, officers or employees any amountsrequired by existing plans or agreements;

(iii) become a party to, establish, adjust, or teate any employee benefit or compensation plan or
agreement; (iv) accelerate the vesting of any st@ded compensation or other long-term incentive
compensation under any of Merrill Lynch’s employemefit plans; (v) hire employees in the positibrioe
president or above or terminate (other than fosepthe employment of employees in the positionice#
president or above; or (vi) take any action whiobild reasonably be expected to give rise to a “geadon”
claim;

« other than in the ordinary course of business, istard with past practice or pursuant to contractsrce as
of September 15, 2008, sell, transfer, pledgegldasense, mortgage, encumber or otherwise dispbary
material assets or properties or cancel, releaassign any material indebtedne

« enter into any new line of business or change ynraaterial respect its lending, investment, undging;,
risk and asset liability management and other bayldperating, securitization and servicing polaiher
than as required by applicable law, regulationaicges imposed by any governmental ent

« transfer ownership or grant rights to its matentllectual property, except for certain grantdicénses in
the ordinary course of business consistent with pastice;

« make any material investment either by purchaseofirities, capital contributions, property transfar
purchase of property or assets other than in tti@any course of business consistent with pasttioe

« take any action or knowingly fail to take any antiavhich action or failure to act is reasonablglikto
prevent the merger from qualifying as a reorgampatvithin the meaning of Section 368(a) of the €

< amend its charter and bylaws or otherwise takeaatipn to exempt another person from any applicable
takeover law or defensive charter or terminate,raht waive any provisions of any confidentiality o
standstill agreements in place with any third st

< amend or knowingly violate certain material contsamr enter into any obligation that would imposatenial
restrictions on the business of Merrill Lynch,stsbsidiaries or its affiliate:

e commence or settle any material claim, action oceeding

« take or fail to take any action that is intendednay reasonably be expected to, result in anhef t
conditions to the merger to fail to be satisfi

» implement or adopt any material change in its @ooanting or financial accounting principles, prees$ or
methods, except as required by applicable law, géigeaccepted accounting principles or regulatory
guidelines;
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« file or amend any material tax return, make or ¢geaany material tax election or settle or comprenaisy
material tax liability, in each case, other tharhie ordinary course of business or as requireld\wyor

 agree to take or adopt any resolutions by the bofditectors in support of any of the actions pibited by
the preceding bullet:

As discussed under “Recent Developments”, Bankrma&Aca and Merrill Lynch have agreed to grant such
waivers or amendments to the merger agreement wdengequired to permit the CPP investment, incigdhe
granting of waivers to the covenants concerninggsbeance of capital stock, the amendment of Métyihich's
charter for the creation of preferred stock todseied to the U.S. Treasury pursuant to the CPRhantherger
qualifying as a reorganization under Section 368{dhe Code.

Bank of America agrees that, except as permittethéynerger agreement or with Merrill Lynch’s prieritten
consent, Bank of America will not, among other gspundertake the following extraordinary actions:

» amend any governing documents in a manner thatdamersely affect Merrill Lynch or its stockholder
the transactions contemplated by the merger agmmete

« take any action or knowingly fail to take any antr@asonably likely to prevent the merger from dyialg as
a reorganization within the meaning of Section 268§ the Code

« take any action or willfully fail to take any aatidghat is intended, or may be reasonably expette@sult in
any of the conditions to the merger failing to bésdied;

« take any action that would reasonably be expectgddvent, materially impede or materially delay
completion of the merger;

 agree to take or adopt any resolutions by the bofditectors in support of any of the actions pibited by
the preceding bullet:

The merger agreement also contains covenantsnglatithe preparation of this document and theihgldf
the special meetings of Merrill Lynch and Bank ahérica stockholders, access to information of therocompan
and public announcements with respect to the tcdioses contemplated by the merger agreement. Megniich has
agreed to consult with Bank of America regardingaia tax planning matters. Bank of America hag algreed to
cause the shares of Bank of America common statledsin the merger to be approved for listing @NYSE.

In addition, the merger agreement contains a cavtethat Merrill Lynch shall take all action necesssto
redeem the exchangeable shares which were issud@toil Lynch Canada in connection with the mergsth
Midland Walwyn Inc., prior to completion of the nger.

Reasonable Best Efforts of Merrill Lynch and Bank & America to Obtain the Required Stockholder Vote

Merrill Lynch has agreed to use its reasonable &fstts to hold a meeting of its stockholders @srsas is
reasonably practicable for the purpose of Mernihth stockholders voting on the adoption of thegaer
agreement. Merrill Lynch will use its reasonablsttefforts to obtain such stockholder approval. tezger
agreement requires Merrill Lynch to submit the neeragreement to a stockholder vote even if itsdohdirectors
no longer recommends adoption of the merger agneermke board of directors of Merrill Lynch has nimaously
approved the merger and adopted resolutions digetiiat the merger be submitted to the Merrill Llync
stockholders for their consideration.

Bank of America has also agreed to use its reasehaist efforts to hold a meeting of its stockhaddes soon
as is reasonably practicable and to use its reaobast efforts to obtain stockholder approvahefissuance of
shares of Bank of America common stock to Mernlhth stockholders in the merger. The merger agraeme
requires Bank of America to submit the proposassoie shares of common stock to a stockholdereaga if its
board of directors no longer recommends such paipdhe board of directors of Bank of America haanimously
approved the merger and has adopted resolutioastitig that the issuance of the common stock bmitea to
Bank of America stockholders for their considenatio
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Agreement Not to Solicit Other Offers

Merrill Lynch also has agreed that it, its subgigis.and their officers, directors, employees, &gand
representatives will not, directly or indirectly:

« initiate, solicit, encourage or facilitate (incladiby way of furnishing information) any inquiries proposal
for any*“Alternative Propos” (as defined below); ¢

« participate in any discussions or negotiationgrder into any agreement, regarding any “Alterretiv
Transactio” (as defined below

However, prior to the special meeting of Merrilligh stockholders, Merrill Lynch may consider and
participate in discussions and negotiations witlpeet to a bona fide Alternative Proposal, andisirmformation
in connection therewith, if it has first enteretbila confidentiality agreement with a party propgsihe Alternative
Proposal on terms substantially similar to, andeiss favorable to Merrill Lynch than, Merrill Lynish
confidentiality agreement with Bank of America ghd Merrill Lynch board of directors determinegimod faith
(after consultation with outside legal counsel} fladure to take these actions would cause thedtmviolate its
fiduciary duties to Merrill Lynch stockholders umdmplicable law.

Merrill Lynch has agreed in the merger agreement:

 to cease any existing discussions or negotiatidtisr@spect to any Alternative Proposal conducteal ppo
execution of the merger agreement, and to usemahobest efforts to cause all persons other Baark of
America who have been furnished with confidentiébimation in connection with an Alternative Progbs
within the 12 months prior to the date of the mem@greement to return or destroy such informai

« to notify Bank of America promptly (but no lateiatih24 hours) after it receives any Alternative @sapb, or
any material change to any Alternative Proposarmyr request for nonpublic information relatingMerrill
Lynch or any of its subsidiaries or access to Mdryinch’s properties, books or records, and to provide |
of America with relevant information regarding thkernative Proposal or such request;

« to use its best efforts to keep Bank of Americdyfilformed, on a current basis, of any materiarges in
the status and any material changes in the terraeyouch Alternative Propos

As used in the merger agreement, an “Alternati®sal” means any inquiry or proposal, including an
indication of an intention to make a proposal, rdgay any merger, share exchange, consolidatide,dassets,
sale of shares of capital stock (including by whg tender offer) or similar transactions involvikgrrill Lynch or
any of its subsidiaries that, if completed, woubthstitute an Alternative Transaction.

As used in the merger agreement, “Alternative Taatisn” means any of the following:

 atransaction in which any person or group (othantBank of America or its affiliates), directly iadirectly,
acquires or would acquire more than 15% of thetanting shares of Merrill Lynch or any of its subaries
or outstanding voting power or of any new seriesaw class of Merrill Lynch preferred stock thatulebbe
entitled to a class or series vote with respeettwerger with Merrill Lynch or any of its subsides, whethe
from Merrill Lynch or pursuant to a tender offerexchange offer or otherwis

* a merger, share exchange, consolidation or othenéss combination involving Merrill Lynch or anyits
subsidiaries (other than the merger being desctileeg);

 any transaction in which any person or group (othan Bank of America or its affiliates) acquiresamuld
acquire control of assets (including, for this mep, the outstanding equity securities of subsaianf
Merrill Lynch and securities of the entity survigimny merger or business combination includingany
Merrill Lynch’s subsidiaries) of Merrill Lynch omgy of its subsidiaries representing more than 15%e
fair market value of all the assets, net revenuesbincome of Merrill Lynch and its subsidiariésken as a
whole, immediately prior to such transaction
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« any other consolidation, business combination,piéglization or similar transaction involving MdhiLynch
or any of its subsidiaries, other than the tranisastcontemplated by the merger agreen

The Merrill Lynch board of directors has unanimguatiopted a resolution recommending that the Merril
Lynch stockholders adopt the merger agreement. kthéemerger agreement, except as provided indhagpaph
below, the Merrill Lynch board of directors may nathdraw, modify or qualify, or propose publicly withdraw,
modify or qualify, its recommendation, take any fibction or make any public statement in conrectvith the
meeting of Merrill Lynch stockholders that is suyively inconsistent with its recommendation, ppr@ve or
recommend, or publicly propose to approve or recemumor fail to recommend against, any Alternakveposal.
Any of these actions is referred to as a “Changeeffommendation.”

The Merrill Lynch board of directors may make a @@ of Recommendation if the board receives an
unsolicited Alternative Proposal that constitutesuperior Proposal (as defined below) and that Superoposal
has not been withdrawn, the board determines inl gaith (after consultation with outside legal ceal) that, in
light of such Superior Proposal, the failure teeeffsuch Change of Recommendation would causeiolate its
fiduciary duties to Merrill Lynch stockholders umdmplicable law and Merrill Lynch complies withrtan notice
and negotiation requirements.

As used in the merger agreement, “Superior Propasedns any third party proposal to acquire alMerrill
Lynch’s equity or assets, net revenues or net ircofriverrill Lynch and its subsidiaries, that Mérkiynch’s boarc
of directors determines in reasonable good faidgoent, after consultation with its financial aadwiand outside
counsel, would be more favorable, from a finanpi@ht of view, to the Merrill Lynch stockholdersatithe
transactions contemplated by the merger agreemensaeasonably capable of being completed.

Employee Matters

Bank of America has agreed, from completion ofrttexger through December 31, 2009, to maintain eyeglo
benefit plans and compensation opportunities ferbnefit of individuals who are, on the closingedaf the
merger, actively employed by Merrill Lynch andstshsidiaries that are substantially comparabléheéraggregate,
to those made available to those employees imnegiatior to completion of the merger.

In addition, Bank of America has agreed, to theexany Merrill Lynch employee becomes eligible to
participate in Bank of America benefit plans foliog the merger:

* to recognize each employee’s service with Mernthth prior to completion of the merger for purposés
eligibility, participation, vesting and, except wndlefined benefit pension plans, benefit accinaach case
under the Bank of America plans to the same exach service was recognized under comparable Merril
Lynch plans prior to completion of the merger;

 to use reasonable best efforts to waive any exarufsir pre-existing conditions or eligibility waity periods
under any Bank of America health, dental, visioothrer welfare plans, to the extent such limitatiauld
have been waived or satisfied under a corresporidagill Lynch plan in which such employee partiaipd
immediately prior to completion of the merger, aadognize any health, dental or vision expensastied ir
the year in which the merger closes (or, if latiee, year in which such employee is first eligilietrticipate
for purposes of applicable deductible and annugbdpocket expense requirements under any heddthtal
or vision plan of Bank of Americi

Indemnification and Insurance

The merger agreement requires the current righttseoflirectors and officers of Merrill Lynch and it
subsidiaries to indemnification under these eitieganizational documents and other disclosedeagents to
continue in effect for six years after completidritee merger. The merger agreement also providss dipon
completion of the merger, Bank of America will caudke surviving corporation to indemnify, defend é&old
harmless, and provide advancement of expenseb pasa and present officers and directors of
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Merrill Lynch and its subsidiaries against all lesor liabilities incurred in their capacities aststo the fullest
extent permitted by applicable laws.

The merger agreement requires Bank of America tiotaia for a period of six years after completidrite
merger Merrill Lynch’s current directors’ and offics’ liability insurance policy, or policies of l#ast the same
coverage and amount and containing terms and d¢onslithat are not less advantageous than the ¢ynoéiny, with
respect to acts or omissions occurring prior to gietion of the merger, except that Bank of Amergaot required
to incur an annual premium expense greater thafo2¥WMerrill Lynch’s current annual directors’ anfficers’
liability insurance premium. If Bank of Americausable to maintain such a policy because the ampreatium
expense is greater than 250% of Merrill Lynch’sreat annual directors’ and officers’ liability insunce premium,
Bank of America is obligated to obtain as much caraple insurance as is available for the amountisi260% of
Merrill Lynch’s current premium.

Conditions to Complete the Merger

Our respective obligations to complete the mergesabject to the fulfilment or waiver of certaionditions,
including:

« the adoption of the merger agreement by Merrill ¢lystockholders

« the approval of the issuance of shares of comnumk sif Bank of America by Bank of America
stockholders

« the approval of the listing of the Bank of Ameram@nmon stock to be issued in the merger on the NYSE
subject to official notice of issuanc

« the effectiveness of the registration statementla€h this document is a part with respect to thalBof
America common stock and preferred stock to beed$n connection with the merger under the Seesriti
Act and the absence of any stop order or proceedimtigted or threatened by the SEC for that psepanc

« the absence of any order, decree or injunctionnyycaurt or other governmental entity or other that
prohibits or makes illegal completion of the tractgans contemplated by the merger agreerr

Each of Bank of America’s and Merrill Lynch’s obditions to complete the merger is also separatdljgsuto
the satisfaction or waiver of a number of condisiamcluding:

« the receipt by each of Bank of America and Melnihch of a legal opinion with respect to certainitdd
States federal income tax consequences of the mu

* the receipt and effectiveness of all governmemidl@her approvals, registrations and consentstrand
expiration of all related waiting periods requiteccomplete the merger; a

« the truth and correctness of the representatiodsvanranties of the other party in the merger apesd,
subject to the materiality standard provided inrtterger agreement, and the performance by the pérgr
in all material respects of its obligations under merger agreement and the receipt of certifidabes the
other party to that effec

As discussed under “Recent Developments,” BankrmoéAca and Merrill Lynch have determined to wailve tax
opinion closing conditions under certain circumsts

We cannot provide assurance as to when or if ali®ftonditions to the merger can or will be satsbr
waived by the appropriate party. As of the datthf document, we have no reason to believe thabhthese
conditions will not be satisfied.
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Termination of the Merger Agreement

The merger agreement can be terminated at anyptimeto completion of the merger by mutual consant
Bank of America and Merrill Lynch if authorized anwritten instrument by each of our boards of does; or by
either party in the following circumstances:

« if any of the required regulatory approvals areigiémmr completion of the merger has been enjoined,
prohibited or made illegal by a court or other gowmeental entity (and the denial or prohibitioniisaf and
nonappealable’

« if the merger has not been completed by Septenthe2(D9, unless the failure to complete the mebgeha
date is due to the terminating pés failure to abide by the merger agreem

« if there is a breach by the other party that waiasldse the failure of the closing conditions desatibove,
unless the breach is capable of being, and isdawuithin 30 days following written notice of thedarch to th
party committing the breac

« if the other party has committed a breach in antene respect of its obligation to use reasondelst effort:
to obtain stockholder approvi

« if the Merrill Lynch stockholders fail to adopt theerger agreement at the special meeting convemed f
purposes of adopting the merger agreemer

« if the Bank of America stockholders fail to apprdtie issuance of shares of Bank of America comniaeks
to Merrill Lynch stockholders at the special megtaonvened for the purpose of approving the isseiafic
shares of Bank of America common stock in the nrel

In addition, Bank of America may terminate the negrggreement if:

« Merrill Lynch’s board of directors (1) fails to recommend thepsida of the merger agreement by the Me
Lynch stockholders, (2) makes any Change of Recamateon, (3) approves or recommends any Alterni
Proposal or publicly proposes to do so, or (4sflrecommend that the Merrill Lynch stockholdeijsct
any tender offer or exchange offer that constitateé\lternative Transaction within the statutophovided
time for making such a recommendation

« Merrill Lynch materially breaches its agreementise reasonable best efforts to obtain stockholojeroaal.

Effect of Termination

If the merger agreement is terminated, it will bmeovoid and have no effect, and there will be ability on
the part of Bank of America, Merrill Lynch or anftbeir respective subsidiaries, except that (thiBank of
America and Merrill Lynch will remain liable for grknowing breach of the merger agreement and (€pdated
provisions of the merger agreement will survive térenination, including, but not limited to, thenfwlential
treatment of information and publicity restrictioms the event of any termination of the mergeeagrent, the sto«
option agreement will remain in full force and effén accordance with its terms. Please see thesamtitled
“Stock Option Agreement” starting on page 91 falescription of the stock option agreement.

Expenses and Fees

In general, each of Bank of America and Merrill cyrwill be responsible for all expenses incurredttiry
connection with the negotiation and completionhef transactions contemplated by the merger agreembkeather
or not the merger is completed. However, the castsexpenses of printing and mailing this documemd, all filing
and other fees paid to the SEC in connection viighrberger, will be borne equally by Merrill LynchdaBank of
America.
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Amendment, Waiver and Extension of the Merger Agrement

Subject to applicable law, the parties may amepdiierger agreement by action taken or authorizatdiy
respective boards of directors at any time beforafter approval of matters presented in connedtiith the merger
by the stockholders of each of the parties. Howeaféer any adoption of the merger agreement bybsill Lynch
stockholders or the approval of the issuance afeshaf Bank of America common stock by the BanRoferica
stockholders, there may not be, without furtherapal of those stockholders, any amendment of teeger
agreement that requires further approval undericgdpe law.

At any time prior to the completion of the mergemch of us, by action taken or authorized by ospeetive
boards of directors, to the extent legally allowey:

» extend the time for the performance of any of thigations or other acts of the other pa
* waive any inaccuracies in the representations ardanties of the other party;

» waive compliance by the other party with any of dfeer agreements or conditions contained in thegere
agreement
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STOCK OPTION AGREEMENT

The following description of the stock option agneat is subject to, and qualified in its entireyyrbference tc
the stock option agreement, which is attacheditodbcument as Appendix B and is incorporated fsremce in
this document..

On September 15, 2008, in connection with the nreageeement, Merrill Lynch granted to Bank of Anceran
irrevocable option to purchase, under certain arstances, up to 19.9% of its outstanding commorestst a price,
subject to certain adjustments, at $17.05 per sfitwe holder of the option may exercise the optionyhole or part,
and from time to time if, but only if, both an liait Triggering Event (as defined below) and a Sqgbsat Trigger
Event (as defined below) occur prior to an Exerg@isemination Event (as defined below). In no eveititBank of
America’s total profit exceed $2 billion pursuantthe stock option agreement.

An “Exercise Termination Event” means any of thiéofwing:

« the effective time of the merge

 termination of the merger agreement in accordaritteits terms if such termination occurs prior e t
occurrence of an Initial Triggering Event, excepéamination by Bank of America as a result

» a breach (other than a non-volitional breach) byrléynch that would cause the failure of the silog
conditions, unless the breach is capable of beind,is, cured within 30 days of notice to Merrijirich of
the breach; o

« Merrill Lynch’s board of directors (1) failing tecommend the adoption of the merger agreement by
Merrill Lynch stockholders, (2) making any chandet® recommendation regarding adoption of the
merger agreement, (3) approving or recommendingli@nnative Proposal or publicly proposing to do so
or (4) failing to recommend that the Merrill Lynstockholders reject any tender offer or exchanggr of
that constitutes an Alternative Transaction witthie statutorily provided time for making such a
recommendation; ¢

< Merrill Lynch materially breaches its agreementise reasonable best efforts to obtain stockholder
approval; ol

« the passage of 18 months after the terminatiohefiierger agreement if such termination occurs Hfee
occurrence of an Initial Triggering Event or issamination by Bank of America as a result

 a breach (other than a non-volitional breach) byrMéynch that would cause the failure of the silag
conditions, unless the breach is capable of be&ind,is, cured within 30 days of notice to Merrijirich of
the breach; o

« Merrill Lynch’s board of directors (1) failing tecommend the adoption of the merger agreement by
Merrill Lynch stockholders, (2) making any chandet® recommendation regarding adoption of the
merger agreement, (3) approving or recommendingli@mnative Proposal or publicly proposing to dg so
or (4) failing to recommend that the Merrill Lynstockholders reject any tender offer or exchanfgr of
that constitutes an Alternative Transaction witthie statutorily provided time for making such a
recommendation; ¢

« Merrill Lynch materially breaches its agreementise reasonable best efforts to obtain stockholder
approval.

“Initial Triggering Event” means any of the follomg:

« Merrill Lynch or any of its subsidiaries, withoute prior written consent of Bank of America, entets an
agreement with a third party to engage in (1) ageerconsolidation, share exchange or any similar
transaction, (2) a purchase, lease or other atiguisif all or a substantial portion of the ass®tsleposits of
Merrill Lynch or any of its significant subsidiasig(3) a purchase or other acquisition (includiggvay of
merger, consolidation, share exchange or otherwissgcurities representing 10% or more of thengpti
power of Merrill Lynch or (4) any substantially slar transaction; o
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« Merrill Lynch’s board of directors (1) fails to remmend the adoption of the merger agreement byilMerr
Lynch stockholders, (2) makes any change of iterenendation regarding adoption of the merger
agreement, (3) approves or recommends an Altem&igposal or publicly proposes to do so, or (43 fa
recommend that the Merrill Lynch stockholders repaty tender offer or exchange offer that constggn
Alternative Transaction within the statutorily prded time for making such a recommendati

» Merrill Lynch materially breaches its agreementise reasonable best efforts to obtain stockholojeroaal;
or

« a third party acquires beneficial ownership orrigat to acquire beneficial ownership of 10% or mtre
outstanding shares of common stock of Merrill Lynat

« a third party makes a bona fide acquisition propts®errill Lynch or its stockholders that is oetbmes
public; or

« following any bona fide inquiry or proposal fronthdrd party to engage in an acquisition transactidth
Merrill Lynch, Merrill Lynch breaches any covenamtobligation contained in the merger agreement and
such breach entitles Bank of America to terminagerherger agreement and has not been cured ptiog to
date on which the holder of the option sends writtetice of its intent to exercise the option

« any third party (other than in connection withansaction to which Bank of America has given ifsipr
written consent) files an application or noticetite Federal Reserve Board, or other federalabe stank
regulatory authority, and such application or r@ikaccepted for processing, for approval to eagagn
acquisition transactiol

“Subsequent Triggering Event” means either of tiilfing:

« the acquisition by any person of beneficial ownigrsti 20% or more of the then outstanding shares of
common stock of Merrill Lynch; c

» Merrill Lynch or any of its subsidiaries, withouret prior written consent of Bank of America, entets an
agreement with a third party to engage in (1) ageerconsolidation, share exchange or any similar
transaction, (2) a purchase, lease or other atiguigincluding by way of merger, consolidationash
exchange or otherwise) of all or a substantialipprof the assets or deposits of Merrill Lynch oy &f its
significant subsidiaries, (3) a purchase or otleguasition of securities representing 20% or mdrthe
voting power of Merrill Lynch or (4) any substadiyasimilar transaction

Furthermore, the holder of the option may requia Merrill Lynch repurchase the option or any sisasf
common stock issued upon exercise of the optieithfr of the following events occur prior to arecise
Termination Event:

« Merrill Lynch or any of its subsidiaries, withouite prior consent of Bank of America, consummates a
transaction with a third party regarding a (1) agee, consolidation, share exchange or any similar
transaction, (2) a purchase, lease or other atiguisif all or a substantial portion of the ass®tsleposits of
Merrill Lynch or any of its significant subsidiasig(3) a purchase or other acquisition (includiggvay of
merger, consolidation or exchange or otherwisesegotirities representing 50% or more of the votiogqr
of Merrill Lynch or (4) any substantially similarainsaction; o

« a third party acquires beneficial ownership of 5@nore of then outstanding shares of common sbbck
Merrill Lynch.
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DESCRIPTION OF NEW BANK OF AMERICA PREFERRED STOCK

New Bank of America Preferred Stock to be Issued ithe Merger

Bank of America is authorized to issue 100,000 §ltdres of undesignated preferred stock, $0.01aae\per
share. All shares of currently outstanding preféstck constitute one and the same class thatuaide to all of
Bank of America’s indebtedness and have equal aadkpriority over common stockholders as to diviteand in
the event of liquidation. As of October 10, 200802,067 shares of Bank of America preferred stoete issued
and outstanding and had been issued in nine sariesnnection with the merger, Bank of Americaeoqs to issue
21,000 shares of its Floating Rate Non-Cumulatirefd?red Stock, Series 1, 37,000 shares of itstiRigp&ate Non-
Cumulative Preferred Stock, Series 2, 27,000 shafrigs 6.375% Non-Cumulative Preferred Stock, &8,
20,000 shares of its Floating Rate Non-Cumulatirefd?red Stock, Series 4, 50,000 shares of itstiip&ate Non-
Cumulative Preferred Stock, Series 5, 65,000 shafrits 6.70% Noncumulative Perpetual PreferreciBt&eries 6,
50,000 shares of its 6.25% Noncumulative Perp&uefierred Stock, Series 7, and 89,100 shares 8f6&5% Non-
Cumulative Preferred Stock, Series 8.

The following summary of the terms and provisiohthe New Bank of America Preferred Stock is not
complete and is qualified in its entirety by refere to the pertinent sections of the certificafedesignations of
each series of New Bank of America Preferred Stock.

Ranking. New Bank of America Preferred Stock will rank igerto Bank of America’s common stock and
equally with Bank of America’s existing and futigeries of preferred stock with respect to paymédisiributions
or amounts upon Bank of America’s liquidation, dission or winding up. New Bank of America Prefati®tock
will rank equally with Bank of America’s authorizédit unissued shares of preferred stock.

Distributions. Holders of New Bank of America Preferred Stock bé entitled to receive, if, when and as
authorized and declared by the Bank of America dodirectors (or a duly authorized committee #uod), out of
funds legally available for the payment of disttibns, noneumulative cash distributions, payable quartertyAd a
fixed rate of, (i) with respect to the Bank of ArwarPreferred Stock Series 3, 6.375% of the $30ljg0@]ation
preference per annum (equivalent to $1,912.50 peura per share or $ $1.594 per annum per depositang),

(i) with respect to the Bank of America Prefer@&bck Series 6, 6.70% of the $1,000 liquidatiorfgnence per
annum (equivalent to $67.00 per annum per sha$d.675 per annum per depositary share), (iii) wépect to the
Bank of America Preferred Stock Series 7, 6.25%ef$1,000 liquidation preference per annum (edentao
$62.50 per annum per share or $1.5625 per annumepesitary share) and (iv) with respect to thekBanAmerice
Preferred Stock Series 8, 8.625% of the $30,0Q@0dation preference per annum (equivalent to $25Bper
annum per share or $ $2.156 per annum per depostiare) and (B) a floating rate based on, (i) wétpect to the
Bank of America Preferred Stock Series 1, 3-mdmthdon Interbank Offering Rate, or LIBOR, plus 04 §subjec
to a 3.00% minimum rate per annum) of the liquidatpreference per share of $30,000, (ii) with respethe Bank
of America Preferred Stock Series 2, 3-month LIB@&S 0.65% (subject to a 3.00% minimum rate peuanrof
the liquidation preference per share of $30,00 with respect to the Bank of America Preferrddck Series 4,
3-month LIBOR plus 0.75% (subject to a 4.00% minimate per annum) of the liquidation preferencegbare of
$30,000 and (iv) with respect to the Bank of AmafRreferred Stock Series 5, 3-month LIBOR plus % %8ubject
to a 4.00% minimum rate per annum) of the liquinkafpreference per share of $30,000.

Distributions are non-cumulativeIf the Bank of America board of directors doe$ auathorize or declare a
dividend for a dividend period, then the holdersisieries of New Bank of America Preferred Stodkiveive no
right to receive a dividend related to that dividgreriod, and Bank of America will have no obligatito pay a
dividend for the related dividend period or to @y interest, whether or not dividends on suctesesf New Bank
of America Preferred Stock are authorized or deddor any prior or future dividend period.
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If full dividends on a series of New Bank of AmexiBreferred Stock have not been declared and p#id w
respect to any dividend period, or declared angha sufficient for the payment for a dividend has Ine@en set apart
with respect to any dividend period, the followirggtrictions will be applicable:

« for the next subsequent dividend period, no dividendistribution, other than the pro rata payngcribe:
in the paragraph following this sentence, may h#aded, set aside or paid on any preferred stackimg on
parity with such series of New Bank of America Breéd Stock as to dividends or amounts upon lididda
dissolution or winding up of the affairs of BankAnerica, or Parity Shares, or on any common stwck
other capital shares that rank junior to such sexfédNew Bank of America Preferred Stock as tod#wids or
amounts upon liquidation, dissolution or windingafgghe affairs of Bank of America, or Junior Sterand

« unless dividends on all outstanding New Bank of Ao@ePreferred Stock of such series have beenipaid
full for at least four consecutive dividend peripds junior shares or parity shares may be redeemed
purchased or otherwise acquired for any consideratind no monies may be paid to or made avaifable
sinking fund for the redemption of any junior stsoe parity shares, except by conversion into charge
for other junior share:

Liquidation Rights. In the event of any liquidation, dissolution anding up of Bank of America’s affairs, the
holders of New Bank of America Preferred Stock Wwélentitled to be paid out of Bank of America’sets legally
available for distribution to Bank of America’s skiolders liquidating distributions in the amouhtwith respect
to the Bank of America Preferred Stock Series hkBaf America Preferred Stock Series 2, Bank of Aoz
Preferred Stock Series 3, Bank of America PrefeBtedk Series 4, Bank of America Preferred StoaieSé& and
Bank of America Preferred Stock Series 8, $30,080spare (equivalent to $25 per depositary shane)with
respect to the Bank of America Preferred StockeSeBiand Bank of America Preferred Stock Seriéd ;000 per
share (equivalent to $25 per depositary share$, @y dividends declared on New Bank of Americdg?Pred Stocl
and not yet paid, before any distribution of assetaade to holders of common stock or any otheiodilBhares.
After payment of the full amount of the liquidatidgstributions to which they are entitled, the resklof New Bank
of America Preferred Stock will have no right oaioh to any of Bank of America’s remaining assets.

Conversion Rights.New Bank of America Preferred Stock is not cotils into or exchangeable for any ot
series of stock or securities of, or any otherreggts in, Bank of America.

Redemption at Bank of America’s OptioBank of America Preferred Stock Series 1 is edeemable prior to
November 28, 2009, Bank of America Preferred S®ekes 2 is not redeemable prior to November 2892Bank
of America Preferred Stock Series 3 is not rededenaiior to November 28, 2010, Bank of America Bredd Stoc
Series 4 is not redeemable prior to November 2802Bank of America Preferred Stock Series 5 isradeemable
prior to May 21, 2012, Bank of America PreferredcktSeries 6 is not redeemable prior to Februa®089, Bank
of America Preferred Stock Series 7 is not rededenatior to March 18, 2010 and Bank of America Bregd Stocl
Series 8 is not redeemable prior to May 28, 20¥Bofafter the relevant redemption date, at Bankmérica's
option, Bank of America may redeem a series of Banwk of America Preferred Stock and thus the deagsi
shares, in whole or in part, at any time or frometito time, at a redemption price equal to theidigtion value per
share ($1,000 per share (equivalent to $25 pergitpp share) or $30,000 per share (equivalenoser
depositary share), as applicable), plus the amoiuanhy declared dividends. If notice of redemptidra series of
New Bank of America Preferred Stock has been garehif the funds necessary for such redemption baee
irrevocably deposited with the paying agent idésdifin such notice, then from and after the datd sleposit has
been made, such New Bank of America Preferred Staltko longer be deemed outstanding and all ggiftthe
holders of such shares will terminate, except idpet to receive the redemption price, without ietsr

Unless full dividends on a series of New Bank oféita Preferred Stock in respect of the most régent
completed dividend period have been or contemporasig are declared and paid or full dividends hasen
declared and a sum sufficient for the payment thfdras been set apart for payment in respect afnibest recently
completed dividend period, no share of New BanRmferica Preferred Stock of such series will be exded unles
all outstanding shares of such series of New Bdknterica Preferred Stock are redeemed,
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and Bank of America shall not purchase or othenaisguire any New Bank of America Preferred Stoc&uath
series; provided, however, that Bank of America maschase or acquire New Bank of America Prefe8ttk
pursuant to a purchase or exchange offer madeeosatime terms to holders of all outstanding New Bdnkmerica
Preferred Stock of such series.

Voting Rights. Registered owners of New Bank of America Prefé8eock will not have any voting rights,
except as set forth below or as otherwise requigelw.

The holders of Bank of America Preferred Stock &eti, Bank of America Preferred Stock Series 2 kBdin
America Preferred Stock Series 3, Bank of Americtd?red Stock Series 4, Bank of America PrefeBtatk
Series 5 and Bank of America Preferred Stock S&ishall be entitled to vote on all matters subadito a vote of
the holders of Bank of America common stock, votiogether with the holders of common stock as dassc Each
such share shall be entitled to 150 votes. Theensldf Bank of America Preferred Stock Series 6Bawk of
America Preferred Stock Series 7, shall be entitbegbte on all matters submitted to a vote oftthkelers of Bank ¢
America common stock, voting together with the leoddof common stock as one class. Each such shaltdoe
entitled to 5 votes.

In any matter in which New Bank of America Prefdr&tock is entitled to vote as a separate serges (a
described herein or as may be required by law)ydtieg any action by written consent, each sharmaofk of
America Preferred Stock Series 1, Bank of Americtd?red Stock Series 2, Bank of America PrefeBtatk
Series 3, Bank of America Preferred Stock Seridgafhk of America Preferred Stock Series 5 and BH#rkmerica
Preferred Stock Series 8 will be entitled to thretes.

In any matter in which New Bank of America Prefdr&tock is entitled to vote as a separate serges (a
described herein or as may be required by law)ydtieg any action by written consent, each sharmaofk of
America Preferred Stock Series 6 and Bank of Anagfieferred Stock Series 7, will be entitled tovdtes, each of
which may be directed separately by the holdertbfgfor by any proxy or proxies of such holder)eTolder of
each of such series Stock may designate up toa¥gs; with each such proxy having the right toevatwhole
number of votes (totaling 40 votes per share of Bawk of America Preferred Stock).

As more fully described in the section entitled $98ption of New Bank of America Preferred Stock —
Depositary Shares Representing New Bank of Amé&tiederred Stock,” the Depositary, as holder osh#ires of a
series of New Bank of America Preferred Stock, giint a proportionate number of proxies per deposshare to
the registered owner of each depositary shareateettch depositary share will be entitled to eseris
proportionate voting rights.

If, at the time of any annual meeting of stockhotdier the election of directors, distributions @series of
New Bank of America Preferred Stock have not besd, pr declared and set aside for payment, forsan
dividend periods (whether or not consecutive), bdf such series of New Bank of America PrefeBtxtk
(voting separately as a class with holders of ghgroshares, including shares of another seridé&enf Bank of
America Preferred Stock, upon which like votinghtigghave been conferred and are exercisable)bwiintitied to
vote at such annual meeting for the election of additional directors (unless Bank of America alighas two
additional directors as a result of prior failutesleclare, pay or set aside dividends on othéesef preferred
stock) to serve on Bank of America’s board of dioes until all dividends on such series of New Bahldmerica
Preferred Stock are paid in full for at least f@ank of America’s consecutive dividend periods.

Bank of America cannot take any of the followingi@es without the affirmative vote of holders ofl@ast two-
thirds of the outstanding shares of a series of Bank of America Preferred Stock:

* create any class or series of shares that ranks,digidends or distribution of assets, seniosuoh series of
New Bank of America Preferred Stock;

« alter or change the provisions of Bank of Ameria@'stated certificate of incorporation so as toeasiely
affect the voting powers, preferences or speaiitsi of the holders of such series of New Bank iwfefica
Preferred Stock
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Depositary Shares Representing New Bank of Ameridareferred Stock

Each outstanding share of Merrill Lynch preferrastk is presently represented by Merrill Lynch Dsipary
Shares that are listed on the NYSE and represené¢dortieth interest in a share of Merrill Lyncteferred stock.
Upon completion of the merger, Bank of America wadsume the obligations of Merrill Lynch under takevant
Deposit Agreement pursuant to which Merrill Lynateferred stock has been deposited. Bank of Ameritta
instruct the Depositary to treat the shares of Bawk of America Preferred Stock received by itxaleange for
shares of Merrill Lynch preferred stock as newlpalgted securities under the applicable DeposieAgrent. In
accordance with the terms of the relevant DepogieAment, the Merrill Lynch Depositary Shares th#ireafter
represent the shares of the relevant series of Bawi of America Preferred Stock. We sometimes refénese
depositary shares after completion of the merg&aank of America Depositary Shares. Such deposgthayes will
continue to be listed on the NYSE upon completibthe merger under a new name and will be tradetkua new
symbol.

Listing. Bank of America Depositary Shares will be listatdthe NYSE. New Bank of America Preferred
Stock will not be listed, and Bank of America does$ expect that there will be any trading marketNew Bank of
America Preferred Stock except as represented pgsitary shares.

Distributions. The Depositary will distribute all cash divideruisd on New Bank of America Preferred Stock
to the record holders of Bank of America Depositahares. If a distribution is other than in castl s feasible
for the Depositary to distribute the property iteves, the Depositary, upon written instructiomsf Bank of
America, will distribute the property to the recdrdlders of Bank of America Depositary Sharesutffsa
distribution is not feasible and Bank of Americadsieects, the Depositary will sell on behalf of thelders of Bank
of America Depositary Shares the property andidisgte the net proceeds from the sale to the holthergof.

Liquidation Preference.In the event of any liquidation, dissolution onding up of Bank of America’ affairs
the holder of a Bank of America Depositary Sharélvé entitled to one-fortieth or one-twelve hurdtte as
applicable, of the liquidation preference accordadh share of New Bank of America Preferred Stepkasented
thereby.

Redemption. Whenever Bank of America redeems any shares wf Benk of America Preferred Stock held
the Depositary, the Depositary will redeem as efgshme date, Bank of America Depositary Sharegsepting the
redeemed New Bank of America Preferred Stock. Acaaif the redemption furnished by Bank of Amenidh be
mailed by the Depositary, postage prepaid, nottles 30 nor more than 60 days prior to the redempiate,
addressed to the respective holders of recordeofiéipositary shares to be redeemed at their résapecidresses as
they appear on the share transfer records of tip@gkary.

Voting. The respective Depositary, as the holder oftaltas of the relevant series of New Bank of America
Preferred Stock, will grant a proportionate numtiigoroxies per Bank of America Depositary Sharéheorecord
owner of such Bank of America Depositary Sharehsd ¢ach can exercise its proportionate votingisighromptly
upon receipt of notice of any meeting at whichhbélers of a series of New Bank of America Prefié®éock is
entitled to vote, the Depositary will mail the imfieation contained in such notice to the record éidaf Bank of
America Depositary Shares as of the record datedon meeting. Each such holder will be entitlethsbruct the
Depositary as to the exercise of the voting rigleaining to the number of shares of New Bank wfefica
Preferred Stock represented by such hotdéepositary shares. The Depositary will vote detv Bank of Americi
Preferred Stock represented by such Bank of Am@&aegsositary Shares in accordance with such instnust(and a
nearly as possible in the event the holder’s dépgsshares represent a fractional share of Nevk BaAmerica
Preferred Stock), and Bank of America will takeaadtion which may be deemed necessary by the Diepp$i
order to enable the Depositary to do so. The Dégyswill abstain from voting any shares of New Bari America
Preferred Stock to the extent that it does notivecgpecific instructions from the holders of BafkAmerica
Depositary Shares. The Depositary will not be resjide for any failure to carry out any instructi@nvote, or for
the manner or effect of any vote, as long as atigraor nonaction does not result from the grosgligence or
willful misconduct of the depositary.
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Withdrawal of New Bank of America Preferred Stodkpon surrender of Bank of America Depositary 8bar
at the principal office of the Depositary and paypingf any unpaid amount due the Depositary, angesulo the
terms of the relevant Deposit Agreement, the owfi@ank of America Depositary Shares evidencedetheis
entitled to delivery of the number of whole andfactional New Bank of America Preferred Stock alldnoney
and other property, if any, represented by suclositary shares. Holders of New Bank of America &mefd Stock
thus withdrawn will not thereafter be entitled ®pdsit such shares under the relevant Deposit Agrator to
receive depositary shares therefor.

ACCOUNTING TREATMENT

The merger will be accounted for as a “purchasethat term is used under generally accepted atiogun
principles, for accounting and financial reportigposes. Under purchase accounting, the assetsding
identifiable intangible assets) and liabilitiescfuding executory contracts and other commitmeaitsjierrill Lynch
as of the effective time of the merger will be netasd at their respective fair values and addetided of Bank of
America. Any excess of purchase price over theviaes is recorded as goodwill. Financial statesiefiBank of
America issued after the merger would reflect tHfagevalues and would not be restated retroagtit@lreflect the
historical financial position or results of opeceais of Merrill Lynch.

UNITED STATES FEDERAL INCOME TAX CONSEQUENCES OF TH E MERGER

The following general discussion sets forth thecimated material United States federal income tax
consequences of the merger to U.S. holders (asetklielow) of Merrill Lynch common stock that exobe their
shares of Merrill Lynch common stock for share®ahk of America common stock in the merger. Thecdgsion
does not address any tax consequences arising thadiemws of any state, local or foreign jurisaiati or under any
United States federal laws other than those pémngnito the income tax. This discussion is basedupe Internal
Revenue Code of 1986, as amended, or the “Codetetijulations promulgated under the Code and emart
administrative rulings and decisions, all as ireeffon the date of this document. These laws maggdy possibly
retroactively, and any change could affect the emuof the statements and conclusions set forthisndiscussion.

This discussion addresses only those Merrill Lysicitkholders that hold their shares of Merrill Liirasommoil
stock as a capital asset within the meaning ofi@ed221 of the Code. Further, this discussion dugsaddress all
aspects of United States federal income taxatianrtiay be relevant to you in light of your partautircumstances
or that may be applicable to you if you are subfeapecial treatment under the United States &diecome tax
laws, including if you are:

« a financial institution

* ata>-exempt organizatior

e an S corporation or other p-through entity (or an investor in an S corporatiorother pas-through entity).
* an insurance compan

* a mutual fund

» adealer or broker in stocks and securities, arecwies;

« atrader in securities that elects n-to-market treatmen

« a holder of Merrill Lynch common stock subject be talternative minimum tax provisions of the Cc

« a holder of Merrill Lynch common stock that recelderrill Lynch common stock through the exercie o
an employee stock option, through a tax qualifetitement plan or otherwise as compensal

e aperson that is not a U.S. holder (as definedvwje!
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« aperson that has a functional currency other thaJ.S. dollar

« a holder of Merrill Lynch common stock that holdeMll Lynch common stock as part of a hedge, stied
constructive sale, conversion or other integratadsaction; o

« a United States expatria

Determining the actual tax consequences of the eneéogyou may be complex. They will depend on your
specific situation and on factors that are not initsur control. You should consult with your owx &dvisor as to
the tax consequences of the merger in your paati@itcumstances, including the applicability affea of the
alternative minimum tax and any state, local, fgmedr other tax laws and of changes in those laws.

For purposes of this discussion, the term “U.Sdédlmeans a beneficial owner of Merrill Lynch comm
stock that is for United States federal incomepasposes (i) an individual citizen or residentlod United States,
(i) a corporation organized in or under the law$he United States or any state thereof or théridiof Columbia
or (iii) otherwise subject to United States fedénabme taxation on a net income basis in respieitteoMerrill
Lynch common stock.

The United States federal income tax consequencapartner in an entity or arrangement treateal as
partnership, for United States federal income tappses, that holds Merrill Lynch common stock galie will
depend on the status of the partner and the aetivf the partnership. Partners in a partnersbigitg Merrill
Lynch common stock should consult their own taxisahs.

Tax Consequences if the Merger Qualifies as a Re@mization
Tax Consequences of the Merger Generally

The parties currently intend for the merger to iyas a reorganization for United States fedarabme tax
purposes, provided that Merrill Lynch has not isspeeferred securities to the U.S. Treasury poasdmpletion of
the merger. See “Recent Developments” for morerimé&tion on the potential Treasury investment. Unigaived,
it is a condition to Bank of America’s obligatiom tomplete the merger that Bank of America recaivepinion
from Wachtell, Lipton, Rosen & Katz, dated the @hgsdate of the merger, substantially to the effieat the merger
will qualify as a “reorganization” within the meagj of Section 368(a) of the Code. Similarly, unlessved, it is a
condition to Merrill Lynch’s obligation to completee merger that Merrill Lynch receive an opinioomn
Shearman & Sterling LLP, dated the closing datthefmerger, substantially to the effect that thegmewill qualify
as a “reorganization” within the meaning of Sect3@8(a) of the Code. We refer to these conditiogether as the
“tax opinion closing conditions.” Each of Bank om&rica and Merrill Lynch has agreed to waive thedginion
closing conditions if Merrill Lynch issues prefedrstock to the U.S. Treasury prior to completionthaf merger. See
“— Tax Consequences if the Merger Does Not Quagya Reorganization.” In addition, in connectiothvthe
filing of this registration statement, each of Wiath Lipton, Rosen & Katz and Shearman & Sterlinid® has
delivered tax opinions to Bank of America and MeLtynch, respectively, addressing the tax treattodrihe
merger. These opinions will be based on representhtters provided by Bank of America and Merijinch and
on customary factual assumptions. None of the opgdescribed above will be binding on the InteRefenue
Service. Bank of America and Merrill Lynch have sotight and will not seek any ruling from the IntdrRevenue
Service regarding any matters relating to the §joation of the Merger as a reorganization withie meaning of
Section 368(a) of the Code, and as a result, itemde no assurance that the Internal Revenuec8emill not
assert, or that a court would not sustain, a psitbntrary to any of the conclusions set forttobel

Provided the merger qualifies as a “reorganizatiwithin the meaning of Section 368(a) of the Cag®mn
exchanging your Merrill Lynch common stock for BaofkAmerica common stock, you generally will notegnize
gain or loss, except with respect to cash recdivggad of fractional shares of Bank of America omn stock (as
discussed below). The aggregate tax basis in teslof Bank of America common stock that you rexéi the
merger, including any fractional share interesended received and redeemed as described belowequidll your
aggregate adjusted tax basis in the Merrill Lynohmon stock
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you surrender. Your holding period for the shafeBank of America common stock that you receivéhia merge
(including a fractional share interest deemed xestkand sold as described below) will include ylooiding period
for the shares of Merrill Lynch common stock thatysurrender in the exchange.

Cash Instead of a Fractional Share

If you receive cash instead of a fractional shdiBamk of America common stock, you will be treated
having received the fractional share of Bank of Ameecommon stock pursuant to the merger and thdraging
sold that fractional share of Bank of America commnstock for cash. As a result, you generally vdtagnize gain
or loss equal to the difference between the amolucash received and the basis in your fractiohate of Bank of
America common stock as set forth above. This gainss generally will be capital gain or loss, avill be long-
term capital gain or loss if, as of the effectiwaalof the merger, the holding period for the shéirecluding the
holding period of Merrill Lynch common stock surdemed therefor) is greater than one year. The didlitg of
capital losses is subject to limitations.

Tax Consequences if the Merger Does Not Qualify asReorganization

As described in “Recent Developments” starting aggp35, the parties have agreed to waive the taoop
closing conditions in connection with the issuabgeMerrill Lynch of preferred stock to the U.S. @sairy pursuant
to the CPP because the issuance of such preféaeldmior to the merger will prevent the mergemir qualifying
as a “reorganization” within the meaning of Sect3@8(a) of the Code. If the merger does not qualifiya
reorganization, the receipt of Bank of America camnnstock and cash in exchange for Merrill Lynch amon stocl
in the merger will be a taxable transaction. Inegah in that case, if your shares of Merrill Lynadmmon stock are
converted into the right to receive Bank of Amermcanmon stock and cash in the merger, you will gacxe capita
gain or loss for United States federal income tapppses in an amount equal to the difference,yif batween
(i) the sum of the value of the Bank of America eoom stock plus the amount of any cash receiveéaasof
fractional shares of Bank of America common staekefred to as the amount realized) and (ii) yaljusted tax
basis in the shares of Merrill Lynch common stox&hanged in the merger. Gain or loss, as well ahtiding
period, will be determined separately for each blocshares (i.e., shares acquired at the samércastingle
transaction) surrendered pursuant to the mergeh §ain or loss will be long-term capital gain as$ provided that
your holding period for such shares is more thamyear at the time of the consummation of the metgec-term
capital gains of individuals are generally eligibde reduced rates of taxation. The deductibilitycapital losses is
subject to certain limitations. The tax basis ia $fares of Bank of America common stock that yoeive in the
merger will equal the value of that stock when rese.

Backup Withholding

If you are a non-corporate holder of Merrill Lyncbmmon stock you may be subject to information repg
and backup withholding (currently at a rate of 28%)any cash payments you receive. You generallynai be
subject to backup withholding, however, if you:

« furnish a correct taxpayer identification numbenrtiéy that you are not subject to backup withhoggdon the
substitute Form W-9 or successor form includedandlection form/letter of transmittal you will mee and
otherwise comply with all the applicable requirensesf the backup withholding rules;

* provide proof that you are otherwise exempt frorokioi@ withholding.

Any amounts withheld under the backup withholdines will generally be allowed as a refund or dredi
against your United States federal income taxlitgbprovided you timely furnish the required imfoation to the
Internal Revenue Service.
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COMPARISON OF STOCKHOLDERS’ RIGHTS

Bank of America and Merrill Lynch are both incorpteed under Delaware law. Any differences, therefore
between the rights of Bank of America stockholderd the rights of Merrill Lynch stockholders ressdtely from
differences in the companies’ respective certiisaif incorporation and bylaws. Upon completiothef merger,
Merrill Lynch stockholders will exchange their skaof Merrill Lynch common stock for shares of Barilmerice
common stock, and as a Bank of America stockhdlugr rights will be governed by the Bank of Americ
certificate of incorporation and the Bank of Amerizylaws.

The following is a summary of the material diffeces between the rights of holders of Bank of Anzeric
common stock and the rights of holders of Merrithch common stock, but does not purport to be aptet®
description of those differences. The Bank of Areegertificate of incorporation, the Merrill Lyncestated
certificate of incorporation, the Bank of Americddws and the Merrill Lynch bylaws are subject toemdment in
accordance with their terms. Copies of these gangreorporate instruments are available, withowrgh, to any
person, including any beneficial owner to whom ttesument is delivered, by following the instruatidisted unde
“Where You Can Find More Information” on page 123.

Merrill Lynch Bank of America

AUTHORIZED CAPITAL STOCK
Authorized Shares
Merrill Lynch is authorized under its restated dmdte of Bank of America is authorized under its certificafe

incorporation to issue 3,025,000,000 shares, cimgisf
3,000,000,000 shares of common stock, par valuz3$1.
and 1/3 per share, and 25,000,000 shares of pedferr
stock, par value $1.00 per she

incorporation to issue 7,600,000,000 shares, cmgis

of 7,500,000,000 shares of common stock, par value
$0.01 per share, and 100,000,000 shares of prdferre
stock, par value $0.01 per she

Preferred Stock
Merrill Lynch’s restated certificate of incorporari Bank of America'’s certificate of incorporation pides
provides that shares of preferred stock may bedfom that shares of preferred stock may be issued fime t
time to time in one or more series by the board of to time in one or more series by the board of dinec
directors. The board can fix, by resolution or fesons  The board can fix the preferences, limitations and
adopted by the affirmative vote of a majority oé tirthole relative rights of each series of preferred stddie
board, the voting powers, designations, prefereands  rights of preferred stockholders may supersede the
relative, participating, optional or other specights and rights of common stockholders. Currently, (1)
the qualifications, limitations or restrictionsedich series 3,000,000 shares are authorized as Bank of America
of preferred stock. The rights of preferred stoddbs ESOP Convertible Preferred Stock, Series C, (2)
may supersede the rights of common stockholders. 35,045 shares are authorized as Bank of America
Currently, (1) 50,000 shares are authorized asiMerr ~ Cumulative Redeemable Preferred Stock, Series)B, (3
Lynch Preferred Stock Series 1, (2) 50,000 shaees a 20,000,000 shares are authorized as Bank of America
authorized as Merrill Lynch Preferred Stock Sefies $2.50 Cumulative Convertible Preferred Stock, Serie
(3) 43,333 shares are authorized as Merrill Lynch BB, (4) 85,100 shares are authorized as Bank of
Preferred Stock Series 3, (4) 23,333 shares ahmard America Floating Rate Non-Cumulative Preferred
as Merrill Lynch Preferred Stock Series 4, Stock, Series E, (5) 34,500 shares are authoriged a
(5) 50,000 shares of Preferred Stock are authoased  Bank of America 6.204% Non-Cumulative Series D
Merrill Lynch Preferred Stock Series 5, (6) 65,80@res Preferred Stock, (6) 7,001 shares are authoriz&hak
are authorized as Merrill Lynch Preferred Stocki€3e6, of America Floating Rate Non-Cumulative Preferred
(7) 50,000 shares are authorized as Merrill Lynch Stock, Series F, (7) 8,501 shares are authoriz&hak
Preferred Stock Series 7, (8) 97,750 shares almiazed of America Adjustable Rate Non-Cumulative Preferred
as Merrill Lynch Preferred Stock Series 8, Stock, Series G, (8) 25,300 shares are authorized a
(9) 12,000 shares are authorized as Merrill Lyn€f0%  Bank of America 6.625% Non-Cumulative Preferred
Non-Voting Mandatory Convertible Non-Cumulative Stock, Series |, (9) 41,400 shares are authorige@bal
Preferred Stock, Series 2 and (10) 5,000 shares are  of America 7.25% Non-Cumulative Preferred Stock,
authorized as Merrill Lynch 9.00% Non-Voting Series J, (10) 6,900,000 shares are authorizeduals B
Mandatory Convertible Non-Cumulative Preferred 8toc of America 7.25% Non-Cumulative Perpetual
Series 3. Convertible Preferred Stock, Series L, (11)
240,000 shares are authorized as Bank of America
Fixed-to-Floating Rate Non-Cumulative Preferred
Stock, Series K, (12) 160,000 shares are authoeged
Bank of America Fixed-to-Floating Rate Non-
Cumulative Preferred Stock, Series M, (13)
124,200 shares are authorized as Bank of America
8.20% Non-Cumulative Preferred Stock, Series H, and
(14) 600,000 shares are authorized as Bank of Ameri
Fixed Rate Cumulative Perpetual Senior Preferred
Stock, Series N
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Merrill Lynch Bank of America
AMENDMENT TO THE CERTIFICATE OF INCORPORATION
Under the Delaware General Corporation Law, an amemt to the certificate of incorporation requi¢gsthe
approval of the board of directors, (2) the approfahe holders of a majority of the outstandingck entitled to
vote upon the proposed amendment, and (3) the eglpsbthe holders of a majority of the outstandstgck of eac
class entitled to vote thereon as a cl

Merrill Lynch’s restated certificate of incorporaiti The Bank of America certificate of incorporationedo
provides that an amendment of certain designated not contain any provisions altering the standaods f
provisions (regarding, among other things, theggrel  amendment.

stock; the board of directors; meetings of stocthrd ant

directors, elections of directors, and corporabonks;

limitations of director liability, indemnificatioand

insurance; and amendments to the certificate of

incorporation) requires the affirmative vote of thaders

of outstanding shares representing at least 8@&peot

the voting power of all of the shares of capitakktof the

corporation then entitled to vote generally in ¢ection

of directors, unless such amendment is declareidaole

by an affirmative vote of at least 75 percent &f whole

board of directors

AMENDMENT TO THE BYLAWS
Under the Delaware General Corporation Law, bylmvay be adopted, amended or repealed by the stalsisol
entitled to vote, and by the board of directorthé corporation’s certificate of incorporation cersf the power to
adopt, amend or repeal the corporé’s bylaws upon the directol

Merrill Lynch’s restated bylaws may be amended by a The Bank of America certificate of incorporation

majority vote of the holders of the capital sto¢kie confers the power to adopt, amend or repeal thd B
corporation entitled to vote at any annual or sgleci America bylaws upon the Bank of America board of
meeting of stockholders called for that purposdyyor directors, subject to the power of the Bank of Aiceer
affirmative vote of a majority of the board of diters at  stockholders to alter or repeal any bylaws adopted

any valid meeting the Bank of America board of directo

SPECIAL MEETINGS OF STOCKHOLDERS
Special meetings of Merrill Lynch stockholders ntey ~ The Bank of America bylaws provide that a special

called only by the board of directors pursuant to a meeting of stockholders may be called for any psepo
resolution adopted by the affirmative vote of aonigy of by the board of directors, the chairman of the Oadr
the whole board of directors. directors, the chief executive officer or the pdesit, or

the secretary acting under instructions of anyhef t
foregoing or upon the written request of the record
holders and at least 25% of Bank of America’s
outstanding common stoc

STOCKHOLDER ACTION BY WRITTEN CONSENT WITHOUT A MEE TING
Merrill Lynch’s restated certificate of incorporati and ~ The Bank of America certificate of incorporation
restated bylaws do not permit action to be takewibtfen permits stockholders to act by written consent dinly
consent without a meeting. consents are signed by all stockholders entitladte
on such actior
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Merrill Lynch

Bank of America

STOCKHOLDER PROPOSALS AND NOMINATIONS

Merrill Lynch’s restated certificate of incorporari
provides that any stockholder of record entitlegidte
generally in the election of directors may nominatte or
more persons for election as directors at an annual
meeting only if written notice has been providedhe
secretary of the corporation not less than 50 daysnore
than 75 days prior to such meeting.

In order to properly bring business before an ahnua
meeting, a stockholder of record has to give writietice
to the secretary not less than 50 days nor more tha
75 days prior to such meeting, setting forth asatch
matter such stockholder proposes a brief descrifdhe
business desired to be brought before the annuetimge
and the reasons for conducting such business ainga
meeting, the name and record address of such silatekt
the class or series and number of shares of capitek of
the corporation which are owned beneficially orexford
by such stockholder, a description of all arrangeismer

The Bank of America bylaws specify that nominations
of individuals for election as directors and stoulkler
proposals may be made pursuant to Bank of America’s
notice of meeting, by or at the direction of thenBaf
America board of directors or by any holder of Bafik
America stock entitled to vote on the election of
directors who complies with the requisite notice
procedure. The notice procedure requires that a
stockholder’s proposal or nomination of an indivatiu
for election as a director must be received by the
secretary of Bank of America not later than theselof
business on the 75th day nor earlier than the dbse
business on the 120th day prior to the first amsiaey

of the date Bank of America commenced mailing its
proxy materials for the preceding yeagnnual meetin
except that where the date of the current annuating
differs significantly from the preceding year’s rtieg,
notice must be delivered not earlier than the 126th

understandings between such stockholder and amy oth prior to the meeting and not later than the 75th da

person or persons (including their names) in cotimec
with the proposal of such business by such stockdrol
and any material interest of such stockholder ohsu
business and a representation that such stockholder
intends to appear in person or by proxy at the ahnu
meeting to bring such business before the meeting.

before the meeting or the 10th day following public
announcement of the meeting. In the event of aiapec
meeting of Bank of America stockholders at which
directors are to be elected, any Bank of America
stockholder entitled to vote may nominate an irdirai
for election as director if the stockholder’s netis
received by the secretary of Bank of America ntirla
than the close of business on the 15th day follgwiire
day on which notice of the meeting is first maited
Bank of America stockholders. The notice must idelu
certain information concerning the stockholder, the
matter the stockholder proposes to bring before the
meeting and, in the case of a nomination for dingct
the nominee

BOARD OF DIRECTORS

Number of Directors

Merrill Lynch’s restated bylaws provide that thenmer
of directors may be fixed from time to time by resion
of the board of directors, but must not be lesa thaee o
more than 30.

The Bank of America bylaws provide that the Bank of
America board of directors is to consist of nosldsan
five nor more than 30 members, which number may be
changed from time to time within such range by the
Bank of America board of directors. Currently, the
number of members of the Bank of America board of
directors is 16

Classification

Merrill Lynch’s restated certificate of incorporari
divides the board of directors into three sepacktsses,
as nearly equal in number as possible, with stagger
three-year terms. At each annual meeting of stddiens,
directors elected to succeed those directors wteoses
expire are elected for a th-year term
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Merrill Lynch

Bank of America

Removal

Merrill Lynch’s restated bylaws provide that, sutijo

Bank of America stockholders may remove one oof

the rights of the holders of any series of prefégtck or the Bank of America directors with or without cause

any other class of capital stock (other than comstoonk)
of Merrill Lynch then outstanding, any director mag
removed from office at any time, but only for causg
the affirmative vote of the holders of record ofstanding
shares representing at least 80 percent of alibees of
capital stock of Merrill Lynch then entitled to ot
generally in the election of directors, voting tige as a
single class

upon an affirmative vote of the holders of a mayooif
the Bank of America voting stock.

Special Meetings of the Board

Special meetings of the Merrill Lynch board of diars
may be called by the secretary upon the requesieof
chairman, the president or a vice chairman of therdb of
directors, the chief executive officer, or upon tbgquest
in writing or by electronic transmission of anyeahrother
directors stating the purpose or purposes of susdting.

Special meetings of the Bank of America board of
directors may be called by the chairman of the ¢hoar
the chief executive officer, the president, or the
secretary acting under instructions from any of the
foregoing persons, or upon the request of any three
directors.

STOCKHOLDER RIGHTS PLAN

Merrill Lynch currently does not have a stockholdghts
plan in effect, but under Delaware law the Melrithch
board of directors could adopt such a plan without
stockholder approva

Bank of America currently does not have a stockéold
rights plan in effect, but under Delaware law ttenB

of America board of directors could adopt suchampl
without stockholder approve

The Bank of America board of directors has adopted
policy of requiring stockholder approval prior teet
adoption of any stockholder rights pl:

PURCHASES OF STOCK FROM CERTAIN PERSONS

Merrill Lynch’s restated certificate of incorporari and
Merrill Lynch’s restated bylaws do not limit Meikril
Lynch’s power to purchase shares of Merrill Lyntbck
from any persor

The Bank of America certificate of incorporatiordan
the Bank of America bylaws do not limit Bank of
America’s power to purchase shares of Bank of
America stock from any persc

The terms, designations, preferences, limitatiprigjleges, and relative rights of shares of Métrjinch
preferred stock and the shares of New Bank of Atadfreferred Stock into which they will be conversee
identical except for the additional voting rightssdribed below and for certain non-material teciroc format
changes to the provisions included in the termti®@New Bank of America Preferred Stock.

The holders of Bank of America Preferred Stock &eti, Bank of America Preferred Stock Series 2 kBdin
America Preferred Stock Series 3, Bank of Ameriatd?red Stock Series 4, Bank of America PrefeBtatk
Series 5 and Bank of America Preferred Stock S&;ishall be entitled to vote on all matters suledito a vote of
the holders of Bank of America common stock, votiogether with the holders of common stock as dagsc Each
such share shall be entitled to 150 votes. Theensldf Bank of America Preferred Stock Series 6Bawk of
America Preferred Stock Series 7, shall be enttbeebte on all matters submitted to a vote ofttbklers of Bank ¢
America common stock, voting together with the leodof common stock as one class. Each such shaltde

entitled to five votes.

Please see the section entitled “Description of Bewk of America Preferred Stock” beginning on p@ge
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AMENDMENT TO BANK OF AMERICA'S STOCK PLAN

Bank of America currently maintains the Bank of Aioa Corporation 2003 Key Associate Stock Plan, as
amended and restated effective April 1, 2004, ansb@sequently amended effective April 26, 2006¢ckwBank of
America refers to as the Stock Plan. Under thia,@ank of America has reserved a number of stafrigs
common stock for issuance to key associates ifotine of stock options, stock appreciation right&RS3), restricte:
stock shares and restricted stock units. The Setenk's term is currently scheduled to expire on Decer8tie011

Prior to the merger with Countrywide Financial Cangttion and the proposed merger with Merrill LynBlank
of America estimated that the remaining sharedaei under the Stock Plan would have been suffidie fund
equity awards through at least the annual granpdoiormance year 2009 to be made in February 28d@ever,
both the Countrywide merger and the Merrill Lynchrger, if approved, will increase the number of ksgociates
eligible for awards under the Stock Plan, resulting pool of shares that will likely be insuffigieto fund equity
awards through February 2010.

In order to provide a sufficient pool of equity lBank of America to attract and retain talent aber next
several years, Bank of America intends to adoftjesii to stockholder approval, an amendment tcstioek Plan to
add 105 million shares of Bank of America commatktto the pool of shares available for awards.kBzn
America refers to the Stock Plan as modified by #thendment as the Amended Stock Plan. The AmeStde#d
Plan is substantially identical in design to therent Stock Plan, other than the proposed increaiee share pool.
The Amended Stock Plan extends the Stock Planis bgrtwo years, from December 31, 2011 to DecerBher
2013.

Effective upon closing of the Countrywide transawet{July 1, 2008), all of the then available shaneder the
Countrywide equity plans were canceled and ar@ngdr available for future grants. If the AmendéakcE Plan is
approved by Bank of America’s stockholders, theshaemaining available under the Merrill Lynch iégplans,
other than the Merrill Lynch & Co., Inc. Employe®&k Compensation Plan (the “Merrill Lynch Employ&®ck
Compensation Plan”) and the Merrill Lynch 1986 Eaygle Stock Purchase Plan, will likewise be cancefatino
longer available for new grants from and afterdlusing of the merger. However, all outstanding msainder the
Merrill Lynch plans will continue to be subjectttoe terms and conditions of those programs. Alsares related to
awards under certain of the Merrill Lynch plansttivare granted prior to the closing but which, iaftee closing, at
canceled, forfeited or settled in cash will be &ldé for grant under the Amended Stock Plan.dfMerrill Lynch
merger is approved, Bank of America will assumerugi@ closing the Merrill Lynch Employee Stock
Compensation Plan. After conversion for the meey@hange ratio, the shares available for grantsuthét plan
will continue to be available for grants to legadgrrill Lynch associates after the closing, subjedhe terms and
conditions of that plan.

Plan Features and Grant Practices That Protect Stdholder Interests

The Amended Stock Plan and Bank of America’s gpaattices include a number of features intended to
protect the interests of stockholders:

« The number of additional shares requested, 10%omilfepresents only 1.47% of the combined company’
overhang

« The Amended Stock Plan includes a limit on the nemaf the new shares that can be granted as “dllie/
awards of restricted stock shares or units. UrfieeAimended Stock Plan, any additional grants dfv/alle
awards beyond this limit would be counted at al2gemium factor against the remaining availablreh
pool.

A significant portion of the full value shares agected to be used for grants of restricted stbekes or
units as a portion of annual incentive awards ttage key associate

« The Compensation and Benefits Committee continmesntrol the dilutive effect of equity issued untree
plan by controlling the number of shares issuedmannual basis (rurate). In recent years, the annual st
usage has been less than 1.2% of C
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« The Amended Stock Plan includes a minimum three-gearata vesting schedule for awards. In pragctice
grants of stock options and restricted stock shamesunits to executive officers and other membésenior
management have incorporated a three-year cliinggschedule. Grants of stock options to executive
officers and other members of senior managemeaotimattude a requirement to hold “net profit sharies”up
to three years after exercit

» For awards made to senior management for perforeni@mn2007 and later years, dividends/dividend
equivalents on restricted stock shares/units arruad with interest from the grant date and paig drand
when the underlying award becomes ves

« The Amended Stock Plan incorporates specific lititites on the ability of the Compensation and Begefi
Committee to accelerate vesting or waive restriction awards

» Bank of America has a recoupment policy under wiiahk of America’s board can cancel unvested
restricted stock or outstanding stock option awgrdviously granted to an executive officer whaseid or
intentional misconduct caused the company to re#sfinancial statement

« The Amended Stock Plan does not include provisimtuently labeled as “liberal share countipgbvision:
by institutional investors (e.g., the ability tcuse shares tendered or surrendered to pay theisxepst or
tax obligation of grants or the “net countingf’shares for stock option or SAR exercises). Tilg add back
are for awards that are canceled or forfeited pafeards settled in cas

* The Amended Stock Plan does not permit the usésobudnted stock options or SARs, the use of dividen
equivalents on stock options or SARs, or the uselofd options

« The Amended Stock Plan does not provide for optioequity transferability to third parties “for
consideration.The transfer of awards, if at all, is limited tormadiate family members without considera
and by the laws of descent and distribut

« The Amended Stock Plan broadly prohibits the reipg of stock options or SARs without stockholder
approval, including the repurchase of underwatéoap or SARs for casl

« All of Bank of America’s current equity compensatiprograms are funded by grants under a stockholder
approved program. The current Stock Plan was [gatoaed by stockholders in 2006 with a more tha¥h 85
approval rating

The Amended Stock Plan is intended to serve aaritunction in Bank of America’s overall comperisat
program. Bank of America believes that the compémsaf its key associates should be significafitiged to Banl
of America’s business performance in order to enbdank of America’s long-term success and valbhe. T
Amended Stock Plan will serve this compensatiofogbphy by providing a source of stock-based awtndkey
associates. Bank of America believes that stockdbasvards best align the interests of the key &gsowith those
of Bank of America’s stockholders. Awards generaliglude vesting and other terms and conditionsdéhaourage
long-term stock ownership by key associates andigeedncentives for key associates to remain engdoyith
Bank of America and its subsidiaries. The AmendetiSPlan will also provide Bank of America with a
competitive program to better attract, recruit agtdin key associates of outstanding talent whe liag ability to
further enhance the long-term success and valBawok of America through their services.

The following is a summary of the material termdhef Amended Stock Plan, with significant differeadrom
the current Stock Plan identified where applicaltles qualified in its entirety by reference teetterms of the Stock
Plan, as amended. A copy of the proposed amendmém Stock Plan is attached to this proxy statdras
Appendix F. The amendment will become effectiveruiee closing of the Merrill Lynch merger only ifi$
approved by Bank of America’s stockholders.
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Number of Shares

Under the Stock Plan as currently in effect, treereserved for issuance an aggregate of 20@makhares of
Bank of America common stock, plus (a) any remajrihares that were available for awards as of Dbeef1l,
2002 under the Bank of America Corporation Key Eogpe Stock Plan (the predecessor to the Stock Plan)
(33.7 million shares), plus (b) any shares covésedwards granted under the Bank of America Cotor&ey
Employee Stock Plan before January 1, 2003 thah dgecome available because of cancellation oefnfe of an
award, plus (c) 102 million shares approved bystioekholders effective as of April 1, 2004 (upomngdetion of the
FleetBoston merger), plus (d) 180 million shargsraped by the stockholders effective as of Apri] 2606 (related
to the MBNA merger). As of September 30, 2008, ehgere 230.8 million shares of Bank of America camnm
stock available for future awards under the Stdek POf this total, no more than approximately 8hilion shares
may be issued as restricted stock shares or testistock units (on a one-for-one share basis).

Under the Amended Stock Plan, there would be addeatiditional 105 million shares of Bank of America
common stock available for awards, all of whichlddee awarded as restricted stock shares or restrgtock units
on a one-for-one share basis. Under the curreak®an, any full value award issued in exces$isfltmit would
count as six shares against the pool of availdidees. The Amended Stock Plan would instead proigefull
value award issued in excess of this limit wouldrdaas 2.5 shares against the pool of availableesha

As under the Stock Plan, shares covered by awardisrdihe Amended Stock Plan will again be avail&le
awards if and to the extent (a) the award is calet forfeited or (b) the award is settled in c&iares used to
cover the exercise price of stock options or toec@ny tax withholding obligations in connectiorttwawards will
not again be available for awards under the Amergtedk Plan. In addition, the total number of skar@vering
stock-settled SARs or net-settled options will barted against the pool of available shares, rstthe net shares
issued upon exercise. In addition, under the Ameér&teck Plan, if awards currently outstanding urtderMerrill
Lynch & Co., Inc. Long Term Incentive Compensatitian for Executive Officers or the Merrill Lynchri@incial
Advisor Capital Accumulation Award Plan are candelerfeited or settled in cash, the shares relaiesiich awarc
will thereafter be available for awards under tmefded Stock Plan. Any such prior Merrill Lynch agsathat are
currently outstanding as restricted stock sharemits could be awarded as restricted stock stmrenits under the
Amended Stock Plan on a one-for-one share basissach prior Merrill Lynch awards that are currgntl
outstanding as stock options or SARs would be atigi¢ite pool of shares available as stock optiori8ARs on a
one-for-one basis under the Amended Stock Plamantcas 2.5 shares if issued as restricted stamleshor units.

Administration

As under the Stock Plan, the Amended Stock Plaesggned to be administered by the Compensation and
Benefits Committee. To the extent permitted by [dve, Compensation and Benefits Committee may datégan
individual or committee (which need not consistinéctors) to act as the appropriate committee utideAmendet
Stock Plan for awards to key associates who aréofiicers” under Section 16 of the Exchange Actaovered
employees” under Section 162(m) of the Code. UtlteAmended Stock Plan, the Compensation and Benefi
Committee has authority with respect to the follogvi

« the selection of the key associates to receivedsyvaom time to time
« the granting of awards in amounts as it determi

« the imposition of limitations, restrictions and ditions upon awards as it deems appropr|

the establishment of performance targets and ditotéormulas for awards of restricted stock shames
restricted stock units intended to*“ qualified performanc-based compensati” under Code Section 162(r

the certification of the attainment of performagoeals, if applicable, as required by Code Sectgit(rh);
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« the interpretation of the Amended Stock Plan aedatthoption, amendment and rescission of adminigtrat
guidelines and other rules and regulations relatintpe Amended Stock Pla

« the correction of any defect or omission or reclet@dn of any inconsistency in the Amended StotknPor
any award granted under the Amended Stock Plan

 the making of all other determinations and takihglbother actions necessary or advisable for the
implementation and administration of the AmendeatkPlan.

The Compensation and Benefits Committee also hatelil authority to accelerate the vesting and/dvavany
restrictions on any outstanding awards. Such aityhtoraccelerate vesting or waive restrictions maybe applied
to: (i) any current or former executive officer®énk of America; or (ii) more than an aggregat® aiillion shares.
No awards may be made under the Amended StockaftenDecember 31, 201

Eligibility

Only “key associates” of Bank of America and itbsidiaries may participate in the Amended Stock Pkey
associates are those associates of Bank of Amemidéts subsidiaries who occupy managerial or athportant
positions and who have made, or are expected t@ nhiralportant contributions to the business of Bahimerica,
as determined by the Compensation and Benefits Gideanincluding persons employed outside the Wn8eates.
It is expected that after both the Merrill LynchdaBountrywide transactions, approximately 50,0Gemtes will

be eligible to participate. As mentioned above,Gleenpensation and Benefits Committee in its digonetelects
which key associates would in fact receive any d&/émom time to time.

Types of Awards

The Amended Stock Plan, like the Stock Plan, paraitards of stock options, SARSs, restricted sthekes
and restricted stock units, all of which are ddsiin more detail below.

Awards of Stock Options and SAREhe Amended Stock Plan provides for the grampbions to purchase
shares of Bank of America common stock at optigoggrwhich are not less than the fair market vafue share of
Bank of America common stock at the close of bussren the date of grant. (The fair market valua siare of
Bank of America common stock as of October 30, 2088 $22.78.) The Amended Stock Plan also proviotethe
grant of SARs to key associates. SARs entitle tiddr upon exercise to receive either cash or shafrBank of
America common stock or a combination of the twothee Compensation and Benefits Committee in gsrdtion
may determine, with a value equal to the differdne®veen: (i) the fair market value on the exerdae of the
shares with respect to which a SAR is exercised;(@nthe fair market value of the shares on thtedf grant.

Awards of options under the Amended Stock Planctviniay be either incentive stock options (whichlifya
for special tax treatment) or nonqualified stockiaps, are determined by the Compensation and Benef
Committee. No more than an aggregate of 40 millioares may be awarded as incentive stock opticahsrihe
Amended Stock Plan. The terms and conditions df eption and SAR are to be determined by the Cosgiem
and Benefits Committee (or its designees) at the tf grant.

Options and SARs granted under the Amended StaakWill expire not more than 10 years from the ddte
grant, and the award agreements entered into aith participant will specify the extent to whichtiiops and SAR
may be exercised during their respective termdudieg in the event of the participant’s deathadiity or
termination of employment.

It has been Bank of America’s practice over thédaseral years to require participants in senianagement
who receive stock options to hold any gains redlizgon exercise of their stock options (net of aaxed transactic
costs) in the form of shares of Bank of America owon stock for a period of one or three years foitmiexercise
(depending on the participant’s level within semmanagement), or until termination of employmeineairlier.
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The Amended Stock Plan includes two additionalthitions on stock option and SAR grants:

« The Amended Stock Plan expressly prohibits dividegalivalents with respect to stock options and S

« The Amended Stock Plan permits nonqualified stqatioas and SARs to be transferable if and to thergx
permitted under the applicable award agreementptaliibits any such transfer to be made for comatatn.

Awards of Restricted Stock Shares and Restrictszk&inits. Under the Amended Stock Plan, the
Compensation and Benefits Committee may award kegaates restricted shares of Bank of America comm
stock or restricted stock units which representritjat to receive shares of Bank of America commaturtk (or cash
equal to the fair market value of those sharesg. &kard agreement with the participant will contaie terms of th
award, including any applicable conditions, whichyninclude the continued service of the participaith Bank of
America, the attainment of specified performancalgor any other conditions deemed appropriatdby t
Compensation and Benefits Committee.

Bank of Americas practice has been to link the award of restristedk shares and units to an annual revie
key associate performance. The annual performaview follows a principled, structured framework &malysis.
This analysis focuses on financial performance mmessthat the Compensation and Benefits Commitéeues
collectively best indicate successful managemepuobusiness. The analysis takes into account freriormance
against internal business goals and relative pmidace against our competitors over one-year ant-year
periods.

Restricted stock shares will be held in the custfdgank of America until the applicable restricttohave bee
satisfied. The participant cannot sell, transfé&dge, assign or otherwise alienate or hypothaesteicted stock
shares until the applicable restrictions are datisiOnce the restrictions are satisfied, the shaik be delivered to
the participant’s account, free of restrictionsribg the period of restriction, the participant meercise full voting
rights with respect to the restricted stock sharés. participant will also be credited with dividkswith respect to
the shares. Dividends may be payable currentlybjest to additional restrictions as determinedhzy
Compensation and Benefits Committee and reflectédd award agreement. For awards made to senior
management for performance in 2007 and later ydasisiends are accrued with interest from the gdate and
paid only if and when the underlying award beconested.

The award agreement for any restricted stock wviltspecify whether units that become earned aaghple
will be settled in shares of Bank of America comnstock (with one share of Bank of America commatlsto be
delivered for each earned and payable restrictezk gtnit), in cash (equal to the aggregate fairkeavalue of the
restricted stock units that are earned and payatié) a combination of shares and cash. SharBsuwok of Americi
common stock used to pay earned restricted stotk nmay have additional restrictions, as determimgthe
Compensation and Benefits Committee. Unpaid rdstfistock units may have dividend equivalent righss
determined by the Compensation and Benefits Coraenédhd evidenced in the award agreement. As wsthicted
stock shares, awards of restricted stock units rdenior management for performance in 2007 ated years
include dividend equivalents that accrue with iegtifrom the grant date and are paid only if andmihe
underlying award becomes vested. Unpaid restrigtieck units have no voting rights.

The Amended Stock Plan, like the Stock Plan, pléiogts on the use of restricted stock shares astticted
stock units:

« From and after the merger closing date, no mone 18%.3 million shares of Bank of America commarck!
may be awarded under the Amended Stock Plan agtedtstock shares or restricted stock units. This
186.3 million shares is comprised of the approxétya81.3 million shares that were available for edlgaof
restricted stock shares or units as of Septemhe2@IB, under the current Stock Plan plus the 1illiom
additional shares to be added to the plan if theeAded Stock Plan is approved by the stockholi
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« In addition, if this restricted stock pool is exkstad, the Amended Stock Plan permits the use of any
remaining shares otherwise available for awardgaifk options or SARs to be used for awards ofiotstl
stock shares or restricted stock units. Howeveh sach additional award of restricted stock shares
restricted stock units will count as 2.5 sharesregjahe remaining available pool for stock optionsSARs.
This is a change from the current Stock Plan, uadech additional awards of restricted stock shares
restricted stock units will count as six sharedrajdhe remaining available pool for stock optionSARS.

Minimum Vesting Conditions

For awards intended to vest solely on the basikepassage of time, the awards will not vest nyaiekly thar
ratably over a thregear period beginning on the first anniversarynaf &ward. Awards may vest more quickly in
event of (a) death, disability or retirement, @) joss due to workforce reduction, job eliminat@rdivestiture or
(c) under the “change in contrgtovisions of the Stock Plan. Awards of restrictéatk shares or units made in |
of annual incentive compensation will not be subje@ minimum time-based vesting requirement (bsedhese
awards are already based on an annual review fifrpeance). Also, awards necessary in the recruitroEnew key
associates or for the retention of key associatgsieed in a business combination will not be scibje a minimum
time-based vesting requirement.

Stock Plan Benefits Table

Because awards under the Amended Stock Plan aretiti;mary, awards are generally not determinabtkia
time. The following table presents information oanB of America’s equity compensation plans at Ddmm31,
2007:

Number of Shares
to be Issued Upon
Exercise of
Outstanding

Weighted Average
Exercise Price of
Outstanding

Number of Shares
Remaining for
Future Issuance
Under Equity

Options(1,3) Options(2) Compensation Plan

Plans approved by sharehold 224,912,65 $ 40.21 258,520,05
Plans not approved by shareholc — — —
Total 224,912,65 $ 40.21 258,520,05

(1) Includes 16,193,802 unvested restricted stock L
(2) Does not take into account unvested restrictedksiads.

(3) In addition to the securities presented in theeta@tlove, there were outstanding options to purchase
19,941,199 shares of the Corporation’s common sgoakted to employees of predecessor companiemassu
in mergers. The weighted average option price @&gsumed options was $31.91 at December 31,

The following information provides an update to Benk of America information as of September 3M&0

» There were approximately 238.1 million stock opsi@mutstanding with a weighted average exercise ffic
$44.05 per share and a weighted average remaieingdf 5.2 years

« There were approximately 33.4 million unvested sharf restricted stock and restricted stock units
outstanding, including shares of restricted stouk r@stricted stock units previously granted as gaannual
incentive awards under Bank of America’s Equitydniive Plan, Executive Incentive Compensation Blan
other annual incentive progran

» There will be approximately 231.7 million shareatttemain available for awards of future grantsybich
approximately 230.8 million shares are availableafwards under the Stock Plan and approximately 900
thousand shares are available for awards unddditeetors Stock Plan. Of the shar
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under the Stock Plan, no more than approximatel$ 8illion shares may be granted as awards oficesdr
stock shares or restricted stock units (on &for-one share basis

Bank of America will assume the grants outstandinder Merrill Lynchs equity programs and convert then
Bank of America awards. Bank of America will alsssame the Merrill Lynch Employee Stock Compensaftam.
After conversion for the merger exchange ratio, ghares available for grants under the Merrill Llyanployee
Stock Compensation Plan will continue to be avéddbr grants to legacy Merrill Lynch associateteathe closing
subject to the terms and conditions of that plamdét the terms of the Merrill Lynch Employee St@xkmpensatio
Plan, the shares available under that plan willite shares available under the Merrill Lynch & Goc. Long
Term Incentive Compensation Plan for Managers andwRers as of the date it is terminated (whicissumed to
be the date of the closing). The following presémiftsrmation on Merrill Lynch’s equity compensatiptans at
September 30, 2008, as adjusted for the 0.8595anexghange ratio:

» There are approximately 107.9 million stock optionsstanding with a weighted average exercise mice
$62.87 per share and a weighted average remaieingdf 3.6 years

» There are approximately 94.1 million unvested shafeestricted stock and restricted stock units
outstanding, including shares of restricted stouk r@stricted stock units previously granted as gaannual
incentive awards

« There are approximately 54.7 million shares avéélédx awards of future grants under all of the Mier
Lynch equity plans, excluding the Employee StockcRase Plan. Of these 54.7 million shares, 32.4omil
shares are available for grant under the Merrilidly Employee Stock Compensation Plan (assuming the
addition of shares from the Merrill Lynch Long Telntentive Compensation Plan for Managers and
Producers), which Bank of America will be assumipgn the closing. If the amendment to the Stock Rla
approved, the other 22.3 million shares availabigen the Merrill Lynch plans other than the Mertijinch
Employee Stock Compensation Plan will be cancehetred longer available for new grants upon closing.
Bank of America does not anticipate material changehis data between September 30, 2008 and the
closing of the merge

As of September 30, 2008, taking into account tlegrM Lynch equity compensation plans (after apation of
the merger exchange ratio), including the 32.4iamlshares available under the Merrill Lynch Empgeystock
Compensation Plan (assuming the addition of sfamesthe Merrill Lynch Long Term Incentive Competisa
Plan for Managers and Producers) but excludin@#h® million shares under the other Merrill Lyndans that
have not yet been awarded, Bank of America willhéne following number of outstanding equity aweaadd
shares available for future awards under all plaithout regard to the proposed amendment to tbek3®lan):

« Upon consummation of the merger, there will be apimately 6.332 billion shares of common stock
outstanding (CSO

« There will be approximately 346.1 million stock impts outstanding with a weighted average exeraise p
of $49.92 per share and a weighted average rengai@im of 4.7 year:

« There will be approximately 127.5 million unvestdthres of restricted stock and restricted stoctsuni
outstanding, including shares of restricted stouk r@stricted stock units previously granted as$ glaannual
incentive awards under Bank of America’s Equitydntive Plan, Executive Incentive Compensation Blan
other annual incentive progran

« There will be approximately 264.1 million shareattremain available for awards of future grantfoilews:
approximately 230.8 million shares under the Stelgn, approximately 900 thousand shares under the
Directors’ Stock Plan, and approximately 32.4 raillishare under the Merrill Lynch Employee Stock
Compensation Plan. Of the approximately 230.8 amlshares available for awards under the Stock Rtan
more than approximately 81.3 million shares magtamted as awards of restricted stock shares wictesl
stock units
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« If the additional 105 million shares are approvatisuch shares will be available for restricteatktawards

Bank of America does not anticipate material charigehis data between September 30, 2008 anddbmg
of the merger.

Overhang

The Compensation and Benefits Committee regulamhiews the dilutive effect of the Stock Plan on Bah
America’s stockholders (sometimes called “overhangrid compares this level of overhang againsketiie of
overhang at its primary competitor group, made fufhe five other largest United States bank holdiogpanies, ¢
further described in the Compensation Discussi@ahfsmalysis portion of Bank of America’s most recémnual
Proxy Statement (filed March 19, 2008). For thet gaseral years, Bank of America’s overhang has lbetow the
median for this competitor group.

As of September 30, 2008, assuming approval ofAthended Stock Plan, the additional 105 million sisar
proposed to be added to the Amended Stock Plarsept an additional 1.47% of overhang, and Barknoérica’s
total overhang would be 11.8%.

For the purpose of calculating the overhang inpifeerious paragraph, Bank of America is using “fulliuted
overhang,” which equals Amount A divided by Amotwhere Amount A equals the sum of all outstanditugrk
options, unvested restricted stock units and uedesstricted stock shares plus shares availabfetiore grants
under all plans, and Amount B equals the sum @il &ares of Bank of America common stock outstamgius
Amount A less unvested restricted stock sharesf/September 30, 2008: (i) the number of outstampdiock
options, unvested restricted stock units and uedesstricted stock shares equals approximatelys4wglion;

(i) the number of shares available for future gsaimder all plans assuming approval of the Amer&tedk Plan
equals approximately 369.1 million; (iii) the numiwod shares of Bank of America common stock outditagy
including Merrill Lynch shares converted based o éxchange ratio, equals approximately 6.332hilland

(iv) the number of unvested restricted stock sharapproximately 33 million (which are alreadyluted in Bank
of America common stock outstanding).

Run Rate

The Compensation and Benefits Committee reviewsutjitout the year the rate at which Bank of Ameisca
granting equity awards relative to its shares aflBaf America common stock outstanding (sometineéarred to a
Bank of America’s “run rate”), and compares thia rate to the run rates at Bank of America’s priyraympetitor
group. For 2007, Bank of Americatun rate was slightly below the median for tlumpetitor group. In determinii
Bank of Americas run rate, Bank of America includes all of thetnieted stock granted in lieu of a portion of ank
incentive compensation under Bank of America’s Bglricentive Plan, Executive Incentive CompensaBtan or
other annual incentive programs, which in recearydas ranged between one-third to more than aliefall
restricted stock awards by Bank of America. In regears, the annual run rate has been less tBé&h df. CSO.

Internal Revenue Code Section 162(m)

Section 162(m) of the Code generally places a $lomiannual limit on a company’s tax deduction for
compensation paid to the principal executive offmeany of the three most highly compensated effiother than
the principal executive officer or principal finaakofficer, referred to as the “covered individsldIThis limitation
does not apply, however, to “qualified performahesed compensation.” Because stock options or $drged
under the Amended Stock Plan must have an exgrdiseequal at least to fair market value at the dégrant, are
granted to covered individuals by a Compensati@hBenefits Committee consisting of at least twcsmlet
directors, and the Amended Stock Plan limits thalper of shares that may be the subject of awaatsten to any
key associate during any calendar year, compemstitm the exercise of stock options or SARs shbadreated
as “qualified performance-based compensation” toppses of Section 162(m).
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In addition, the Amended Stock Plan authorizesGbmpensation and Benefits Committee to make awards
restricted stock shares or restricted stock uh@sdre conditioned on the satisfaction of perfaroeacriteria. For
those awards intended to meet the requirementsedijualified performance-based compensation” ettae o
Section 162(m), the Compensation and Benefits Caétaeninust establish the applicable performanceitond
prior to or within a specified period after therstat the applicable performance period. The Cornspéon and
Benefits Committee may select from the followingfpemance measures for this purpose:

« total revenue (defined as the sum of net interesirme on a taxak-equivalent basis and noninterest incor
* netincome

 shareholder value added (which equals the cask bpsrating earnings for a year less a chargénéouse of
capital for the year,

* return on average common stockhol’ equity;

* return on average asse

 earnings per common share (using either dilutexdilgs or not)
 operating earnings per common share (using eithged earnings or not
+ total stockholder returr

 customer satisfaction (determined based on obgecitikeria approved by the Compensation and Benefit
Committee);

* expense manageme
« operating margin

» operating leverage; (
* cash flow.

The performance conditions will be stated in thefaf an objective, nondiscretionary formula, and t
Compensation and Benefits Committee will certifyiriting the attainment of those performance caadg prior tc
any payment or distributions with respect to awafte Compensation and Benefits Committee in gsrétion
may adjust downward any award.

As under the Stock Plan, in no event may an indizideceive awards under the Amended Stock Plaa for
given calendar year covering in excess of fouriamlshares of Bank of America common stock.

So that options and SARs granted under the AmeS8tizzk Plan qualify for the exclusion for performanc
based compensation, and to permit the CompensatidiBenefits Committee to grant other awards utider
Amended Stock Plan that are intended to qualifitierexclusion, the Amended Stock Plan is beingrstid to
Bank of America’s stockholders for approval. A vatdavor of approving the Amended Stock Plan wéla vote
approving all the material terms and conditionghefplan for purposes of the performance-based ptiemunder
Section 162(m), including the performance measwiagibility requirements and limits on various ckcawards, in
each case as described above.

Withholding for Payment of Taxes

As with the Stock Plan, the Amended Stock Plan iples/for the withholding and payment by a partioipaf
any payroll or withholding taxes required by apalite law. The Amended Stock Plan permits a padidipo satisf
this requirement, with the approval of the Compé&nsaand Benefits Committee and subject to the $eofithe
Amended Stock Plan, by having Bank of America watldifrom the participant a number of shares of Bahk
America common stock otherwise issuable underwWer@dhaving a fair market value equal to the amafint
applicable payroll and withholding taxes.
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Changes in Capitalization and Similar Change:

As with the Stock Plan, in the event of any chaimgthe number of outstanding shares of Bank of Acaer
common stock by reason of any stock dividend, ,sgiin-off, recapitalization, merger, consolidatioombination,
exchange of shares or otherwise, the aggregateerwhishares of Bank of America common stock wétspect to
which awards may be made under the Amended Staek Ble annual limit on individual awards, the temn
incentive stock options, restricted stock and iesinl stock units and the terms, types of shardsnamber of share
of any outstanding awards under the Amended Stk Will be equitably adjusted by the Compensatiod
Benefits Committee in its discretion to presene lilenefit of the award for Bank of America and paeticipant.

Change in Control

The Amended Stock Plan, like the Stock Plan, prewithat in the event of a change in control of Baink
America, all options and SARs will be fully exelalide as of the date of the change in control afidevhain
exercisable through their full term. Outstandingaads of restricted stock shares and restrictedk stoits will
become immediately vested on the date of the changentrol, and any applicable performance coodgiwill be
deemed fully satisfied (at the target performarmeddion, if applicable) as of the date of the ajin control.

Amendment and Termination of the Plan

The Bank of America board of directors has the pawemend, modify or terminate the Amended Stdek P
on a prospective basis. Stockholder approval wilbbtained for any change to the material termth®fmended
Stock Plan to the extent required by NYSE listiaguirements, Code Section 162(m), or other apgdkdala.

Option Repricing Prohibited

The Amended Stock Plan specifically prohibits teericing of stock options or SARs without stocldesl
approval. For this purpose, a “repricing” means ahthe following (or any other action that has #iaene effect as
any of the following): (A) changing the terms oftack option or SAR to lower its exercise price) éBy other
action that is treated as a “repricing” under gealgaccepted accounting principles; and (C) repasing for cash
or canceling a stock option or SAR at a time whgmxercise price is greater than the fair markéies of the
underlying stock in exchange for another awardessithe cancellation and exchange occurs in cdonegith
change in capitalization or similar change. Sualce#ation and exchange would be considered aitrieypy’
regardless of whether it is treated as a “repricurgler generally accepted accounting principles rgardless of
whether it is voluntary on the part of the key @&ste.

Federal Income Tax Treatment

The following discussion summarizes certain U.8efal income tax consequences of awards under the
Amended Stock Plan based on the law as in effeth@date of this document. The following discussioes not
purport to cover federal employment taxes or otbderal tax consequences that may be associatecwirds, no
does it cover state, local or non-U.S. taxes.

Incentive Stock OptionsOptions granted under the Amended Stock Plarirgadded to qualify as incentive
stock options will be subject to the applicablevismns of the Code, including Section 422. If glsaof Bank of
America’s common stock are issued to an optiones tipe exercise of an incentive stock option, if no
“disqualifying disposition” of the shares is madetbe optionee within one year after the exercish® incentive
stock option or within two years after the dateiti@entive stock option was granted, and if theéaoyst otherwise
satisfy all applicable requirements under the Giodgualify as incentive stock options, then (a)jmmme will be
recognized by the optionee at the time of the goattie incentive stock option, (b) no income, flegular income
tax purposes, will be realized by the optionedatdate of exercise, (c) upon sale of the sharBsuwok of Americas
common stock acquired by exercise of the incergfeek option, any amount realized in excess obfiteon price
will be taxed to the optionee, for regular incorar t
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purposes, as a capital gain (at varying rates dipgmupon the optionee’s holding period in the skand income
level) and any loss sustained will be a capitad,|l@sd (d) no deduction will be allowed to BankAoferica for
federal income tax purposes. If a “disqualifyingpiisition” of the shares is made, the optioneeredlize taxable
ordinary income in an amount equal to the exces$seofair market value of the shares purchaselestitne of
exercise over the option price (the bargain pureleament) and Bank of America will be entitlechttederal
income tax deduction equal to that amount. The aanofuany gain in excess of the bargain purchaseeht
realized upon a “disqualifying disposition” will haxable as capital gain at that time to the hofdevarying rates
depending upon the holder’s holding period in thaes and income level), for which Bank of Amerigh not be
entitled to a federal tax deduction. Upon exeroisen incentive stock option, the optionee may uigext to
alternative minimum tax.

Nonqualified Stock OptionsWith respect to nonqualified stock options grdriteoptionees under the
Amended Stock Plan, in general (a) the optionekreéllize no income at the time the nonqualifieztktoption is
granted, (b) at exercise, the optionee will reatimdinary income in an amount equal to the diffeeebhetween the
option price and the fair market value of the shane the date of exercise, and Bank of Americangikive a tax
deduction for the same amount, and (c) on disposithe holder will treat appreciation or deprdoia@after the dat
of exercise as capital gain or loss and taxed gingrates depending upon the holder’s holdindgokin the shares
and income level.

Restricted Stock SharedJpon becoming entitled to receive shares at ttiakoé the applicable restricted period
without a forfeiture, the recipient will have ordity income in an amount equal to the fair markédevaf the shares
at that time. However, a recipient who so electdeunrCode Section 83(b) within 30 days after the ddthe grant
will have ordinary income on the date of the greapial to the fair market value of the restrictextktshares as if tl
shares were unrestricted and could be sold imnedylidt the shares subject to the election are sgibsntly
forfeited, the recipient will not be entitled toyadeduction, refund or loss for tax purposes. Uthensale of the
shares after the forfeiture period has expiredhttiding period to determine whether the recipleag long-term or
short-term capital gain or loss will begin when thstricted period expires, and the tax basistvélequal to the fair
market value of the shares when the restrictedbg@exkpires. However, if the recipient timely eleatsler
Section 83(b) to be taxed as of the date of gthatholding period will commence on the date ofdhent and the
tax basis will be equal to the fair market valuehef shares on the date of the grant as if theeshaere then
unrestricted and could be sold immediately. Bankmikerica generally will be entitled to a deductegual to the
amount that is taxable as ordinary compensatioonigcto the recipient.

Restricted Stock UnitsA participant who is awarded restricted stockaniill not recognize income and Bank
of America will not be allowed a deduction at tired the award is made. When a participant recgyagsnent for
restricted stock units in shares of Bank of Amésaammmon stock or cash, the fair market value efsthares or th
amount of the cash received will be ordinary incamthe participant and will be allowed as a deiunctor federal
income tax purposes to Bank of America. Howevethéfe is a substantial risk that any shares okBdi\mericas
common stock used to pay out earned restrictedt shoits will be forfeited (for example, because @mmpensatio
and Benefits Committee conditions those shares@mpeérformance of future services), the taxableewdl be
deferred until the risk of forfeiture lapses. listhase, the participant can elect to make aniefeander Section 83
(b) of the Code as previously described. Bank olfioa can take the deduction at the time the ordimzome is
recognized by the participant.

The Bank of America board of directors unanimouslyrecommends a vote “FOR” approval of the
Amended Stock Plan.
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AMENDMENT TO THE BANK OF AMERICA
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

The Bank of America board of directors has adopatject to stockholder approval, an amendmenitk®f
America’s amended and restated certificate of ipo@tion to provide for an increase in the numijeshares of
Bank of America common stock authorized for isseafnom 7.5 billion to 10 billion. In the event thisoposal is
adopted by Bank of America stockholders, but thegereagreement is terminated (without the mergergoe
completed) prior to the filing of a certificate aihnendment with the Secretary of State of the Stfaelaware
giving effect to the amendment, Bank of America retiiy file the certificate of amendment, but has ypet decided
whether it will do so.

As of October 10, 2008, Bank of America had apprately 5,021,554,382 shares of Bank of America
common stock issued. As of October 10, 2008, theme 523,220,951 shares of Bank of America comnhoeks
reserved for issuance excluding any shares reséovéderrill Lynch stockholders. Based on the numbkshares
of Merrill Lynch common stock outstanding as of @mr 10, 2008, if the merger is completed, BanAmkrica
will issue approximately 1,375,345,931 additiors®s of Bank of America common stock to the Miltsthch
stockholders. Based on the options, other equisgth@wards and arrangements to purchase or issuidl Mach
common stock, if the merger is completed, Bank wfetica will reserve for issuance approximately 334,609
additional shares of Bank of America common stock.

Although Bank of America’s management currently haglefinitive plans for the issuance of any additil
authorized shares, the authorization of additishakes would permit the issuance of shares fordigtock
dividends, stock splits, possible acquisitions¢ktoption plans, and other appropriate corporatpgees. The
additional shares of Bank of America common stoéknet be entitled to preemptive rights nor wikisting
stockholders have any preemptive right to acquised those shares when issued. Adoption of thenaiment
requires the affirmative vote of a majority of thates represented by the aggregate of all of th&tamding shares
Bank of America common stock and Series B Prefestedk entitled to vote at the Bank of America $plec
meeting. Under Delaware law, the affirmative vot@ onajority of the votes represented by the ontlitag shares «
Bank of America common stock entitled to vote &t $pecial meeting, counted separately as a cldsswtithe
Series B Preferred Stock, is also required to amedhe number of authorized shares of Bank of Asaeommon
stock. You are entitled to one vote for each sbéiank of America common stock and Series B PreteBtock
you held as of the record date. Abstentions ankesrnor-votes will have the same effect as a vote agd#iest
amendment.

The Bank of America board of directors recommends &ote “FOR” the proposal to amend Bank of
America’s amended and restated certificate of incqroration to increase the number of authorized sharg of
Bank of America common stock from 7.5 billion to 1illion.
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AMENDMENT TO THE MERRILL LYNCH
RESTATED CERTIFICATE OF INCORPORATION

It is the intent of Bank of America and Merrill Lgh that the merger of Merger Sub with and into Mdrynch
qualify as a “reorganization” within the meaningS#ction 368(a) of the Internal Revenue Code 06168
amended unless Merrill Lynch issues preferred stodke U.S. Treasury pursuant to the CPP in tteigistances
described under “Recent Developmentss’currently structured, in order for the mergesooqualify, the issued a
outstanding shares of Merrill Lynch 9% Non-VotingaMiatory Convertible Non-Cumulative Preferred Stock
Series 2, referred to as Series 2 Preferred, anbl®36Voting Mandatory Convertible Non-Cumulativeeferred
Stock, Series 3, referred to as Series 3 Prefemadt constitute voting stock.

Accordingly, the Merrill Lynch board of directoras adopted, subject to stockholder approval, amdment
to Merrill Lynch’s restated certificate of incorg@tion to provide the holders of the Series 2 Preteand the
Series 3 Preferred with the right to vote on alttera presented to the holders of Merrill Lynch coom stock. In
the event this proposal is adopted by Merrill Lystbckholders, the amendment to Merrill Lynch’staged
certificate of incorporation will not be effectiumtil the filing of a certificate of amendment withe Secretary of
State of the State of Delaware. The amendment tilMeynch’s restated certificate of incorporatiovill only
become effective immediately prior to the effectivee of the merger. Accordingly, in the event thisposal is
adopted by Merrill Lynch stockholders, but the negrggreement is terminated (without the mergerdein
completed), Merrill Lynch will not file the certdate of amendment with the Secretary of StateeofState of
Delaware and the amendment to Merrill Lynch’s restacertificate of incorporation will not becomdestive and
will be abandoned.

As of October 27, 2008, Merrill Lynch had 12,00@uss of Series 2 Preferred outstanding. Sectioa &fithe
Certificate of Designations for the Series 2 Prefgwill be amended to provide that each share@Beries 2
Preferred will vote together as a single class Withshares of Merrill Lynch common stock on alltteis presented
for a vote of the holders of Merrill Lynch commaioak and each such share will be entitled to 6G@sio

As of October 27, 2008, Merrill Lynch had 5,000 isa0f Series 3 Preferred outstanding. Section &ivke
Certificate of Designations for the Series 3 Prefgwill be amended to provide that each share@Beries 3
Preferred will vote together as a single class Withshares of Merrill Lynch common stock on alttteis presented
for a vote of the holders of Merrill Lynch commaiock and each such share will be entitled to 6a@s.o

Adoption of the amendment requires the affirmatigte of a majority of the votes represented byafgregate
of all of the outstanding shares of Merrill Lynabnemon stock entitled to vote at the Merrill Lyngesial meeting.
You are entitled to one vote for each share of Mé&lynch common stock and each share of exchangesdzuritie
(issued by Merrill Lynch Canada and exchangealitedone share of Merrill Lynch common stock) youchas of
the applicable record date. Abstentions and brokarvotes will have the same effect as a vote agéie
amendment.

The Merrill Lynch board of directors recommends a \ote “FOR” the proposal to amend Merrill Lynch’s
restated certificate of incorporation to permit holders of the Series 2 Preferred and Series 3 Prefed the
right to vote with the shares of Merrill Lynch common stock.
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COMPARATIVE MARKET PRICES AND DIVIDENDS

Each of Bank of America common stock and Merrilhichh common stock is listed on the NYSE, among other
stock exchanges. Bank of America common stoclsisdifor trading on the NYSE under the trading symiBAC”
and Merrill Lynch common stock is listed for tragion the NYSE under the trading symbol “MER”. Tlo#idwing
table sets forth, for the periods indicated, thrghtand low sales prices of shares of Bank of Anaecmmmon stock
and Merrill Lynch common stock as reported on théSHE, and the quarterly cash dividends declarecgbpare.

Bank of America Merrill Lynch Common
Common Stock Stock
High Low Dividend High Low Dividend
2006
First Quartel 47.2¢ 42.9: 0.5C 79.32 67.0¢ 0.2t
Second Quarte 50.5( 45.2¢ 0.5C 81.2% 64.5¢ 0.2t
Third Quarte! 54.0C 47.5¢ 0.5¢€ 79.2¢ 66.6¢ 0.2t
Fourth Quarte 55.0¢ 51.3: 0.5€ 93.9¢ 77.9( 0.2%
2007
First Quarte! 54.21 48.3¢ 0.5€ 98.6¢ 76.8¢ 0.3
Second Quarte 52.2( 48.5¢ 0.5€ 95.0C 80.61 0.3t
Third Quarte! 52.7¢ 46.5Z 0.64 89.2¢ 66.9/ 0.3t
Fourth Quarte 52.9¢ 40.61 0.64 77.8¢ 50.5C 0.3t
2008
First Quarte! 45.0¢ 33.1- 0.64 59.6( 37.2¢ 0.3t
Second Quarte 41.5( 22.4¢ 0.64 54.0C 32.9¢ 0.3t
Third Quartel 39.5C 18.4¢ 0.64 36.97 16.2¢ 0.3t
Fourth Quarter (through October 30, 20 38.5C 18.9¢ 0.32(1) 29.2% 12.17 0.35(2)

(1) On October 6, 2008, the board of directors of Bafhkmerica declared a regular quarterly dividen@dfcents
per common share, payable December 26, 2008, telsbiders of record on December 5, 2(

(2) On October 27, 2008, the board of directors of Mdrynch declared a regular quarterly dividend3&f cents
per common share, payable December 3, 2008, tetsblders of record on November 13, 2C

On September 12, 2008, the last full trading ddprheethe announcement of the merger agreemenhigeanc
low sales prices of shares of Bank of America comistock as reported on the NYSE were $34.40 andl$32
respectively. On October 30, 2008, the last faltling day before the date of this document, thk hitd low sale
prices of shares of Bank of America common stoctepsrted on the NYSE were $23.48 and $22.17, otispdy.

On September 12, 2008, the last full trading ddprheethe announcement of the merger agreemenhigeanc
low sales prices of shares of Merrill Lynch comnstock as reported on the NYSE were $19.49 and $16.6
respectively. On October 30, 2008, the last faltling day before the date of this document, thk hitd low sale
prices of shares of Merrill Lynch common stock ggarted on the NYSE were $18.46 and $17.32, reispéct

As of October 30, 2008, the last date prior tofmagnthis document for which it was practicableotuiain this
information, there were approximately 259,651 reyyed holders of Bank of America common stock and
approximately 11,823 registered holders of Metnihch common stock.

Bank of America stockholders and Merrill Lynch $tbolders are advised to obtain current market dioots
for Bank of America common stock and Merrill Lyncbhmmon stock. The market price of Bank of America
common stock and Merrill Lynch common stock willdtuate between the date of this document andftbetige
date of the merger. No assurance can be given aungehe market price of Bank of America commaucktor
Merrill Lynch common stock before or after the effee date of the merger.
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LEGAL MATTERS

The validity of the Bank of America common stockdgmeferred stock to be issued in connection with t
merger will be passed upon for Bank of America bydthy J. Mayopoulos, Executive Vice President @wmheral
Counsel of Bank of America. Wachtell, Lipton, RogKatz on behalf of Bank of America, and Shearmdan
Sterling LLP on behalf of Merrill Lynch, will paggoon certain legal matters to the effect that, esttito the
assumptions set forth in such opinions, the mengieconstitute a tax-free “reorganization” withthe meaning of
Section 368(a) of the Internal Revenue Code.

EXPERTS

The financial statements and management’s assessitbie effectiveness of internal control overafitial
reporting (which is included in Management’'s Remortinternal Control over Financial Reporting) irnparated in
this document by reference to the Annual Repoffam 10-K of Bank of America Corporation for theayended
December 31, 2007, have been so incorporatedianoe on the report of PricewaterhouseCoopers BhP,
independent registered public accounting firm, giva the authority of said firm as experts in aunditand
accounting.

The consolidated financial statements and theeglfhancial statement schedule incorporated lsreefce in
this registration statement from Merrill Lynch & Cénc.’s Annual Report on Form 10-K for the yeaded
December 28, 2007, and the effectiveness of Méuyitich & Co., Inc. and subsidiaries’ internal cahtover
financial reporting have been audited by Deloittd @uche LLP, an independent registered public atibog firm,
as stated in their reports, incorporated hereireigrence (which report on the consolidated finalnsiatements
expresses an unqualified opinion and includes ety paragraphs regarding (a) the adoption iry 200
Statement of Financial Accounting Standards No, 15&ir Value Measurements,” Statement of Financial
Accounting Standards No. 159, “The Fair Value Opfior Financial Assets and Financial Liabilities kreluding at
amendment of FASB Statement No. 115,” and FASBrpm&tation No. 48, “Accounting for Uncertainty indome
Taxes, an Interpretation of FASB Statement No. 189 a change in the method of accounting in Z0@68hare-
based payments to conform to Statement of FinaAgiebunting Standards No. 123 (revised 2004), “Stizased
Payment,” and (b) the restatement discussed in Rbte the consolidated financial statements). Suctsolidated
financial statements have been so incorporateelignce upon the reports of such firm given upairthuthority as
experts in accounting and auditing.

With respect to the unaudited condensed consotidaterim financial information for the three-morghriods
ended March 28, 2008, and March 30, 2007, andchtteet and six-month periods ended June 27, 20@8)ame 29,
2007, which is incorporated herein by referencdopifte & Touche LLP, an independent registered jubl
accounting firm, have applied limited procedureadrordance with the standards of the Public Compan
Accounting Oversight Board (United States) for@ee of such information. However, as stated irirtheports
included in Merrill Lynch & Co., Inc.’s Quarterlydports on Form 10-Q for the quarters ended Mar¢l2@88
(which report includes an explanatory paragrapatired to the restatement discussed in Note 16eaittaudited
condensed consolidated interim financial statemeatsl June 27, 2008 (which report includes exptaya
paragraphs related to the restatement discus9éoten16 and the transactions subsequent to thadskheet date
discussed in Note 18 to the unaudited condensesbtidated interim financial statements), and inooaped by
reference herein, they did not audit and they derpress an opinion on that interim financial infiation.
Accordingly, the degree of reliance on their repam such information should be restricted in lighthe limited
nature of the review procedures applied. Deloitt€&iche LLP are not subject to the liability prowoiss of
Section 11 of the Securities Act of 1933 for threports on the unaudited interim financial inforiroatbecause tho
reports are not “reports” or a “part” of the Rerasibn Statement prepared or certified by an ac@aiwithin the
meaning of Sections 7 and 11 of the Act.
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OTHER MATTERS

Merrill Lynch

According to the Merrill Lynch restated bylaws, mess to be conducted at a special meeting of sudd&rs
may only be brought before the meeting pursuaatriotice of meeting or otherwise properly brougtfobe the
meeting by or at the direction of the Merrill Lynbbard of directors. No matters other than the enaidescribed in
this document are anticipated to be presentedctisraat the special meeting or at any adjournmepostponeme
of the special meeting.

Merrill Lynch will hold a 2009 annual meeting obskholders only if the merger is not completedt i§
determined that the merger will not be completedaagemplated by the merger agreement, Merrill lywdl
provide notice of the date fixed for the annual timgg as well as the deadline for submitting staxtllbr proposals
for such meeting and for having such stockholdeppsals included in Merrill Lynch’s proxy statement

Bank of America

According to the Bank of America bylaws, businesbé conducted at a special meeting of stockholuers
only be brought before the meeting pursuant tote@of meeting or otherwise properly brought beftire meeting
by or at the direction of the Bank of America boafdlirectors. No matters other than the mattessidieed in this
document are anticipated to be presented for aatitime special meeting or at any adjournment stgamement of
the special meeting.

STOCKHOLDERS SHARING AN ADDRESS

Only one copy of this document is being deliver@dultiple stockholders of Bank of America or Mérri
Lynch sharing an address unless Bank of Ameridderill Lynch has previously received contrary instions
from one or more of such stockholders. Each stdddnavho holds shares in “street name” will conérta receive
a voting instruction form. Stockholders who holduss in “street name” can request further inforaratin
householding through their banks, brokers or oftedders of record. On written or oral request ® $ecretary of
Bank of America at 101 S. Tryon Street, NC1-002629-Charlotte, North Carolina 28255, (704) 386-5@84nk of
America will deliver promptly a separate copy abtdocument to a stockholder at a shared addreshith a singl
copy of the document was delivered. On writtenrat cequest to the Secretary of Merrill Lynch aR22
Broadway — 17th Floor, New York, New York 10038122 670-0432, Merrill Lynch will deliver promptly a
separate copy of this document to a stockholdarsfiared address to which a single copy of therdentiwas
delivered. Stockholders sharing an address who,wighe future, to receive separate copies onglaicopy of
Bank or America’s or Merrill Lynch’s proxy statemerand annual reports should provide written of ootice to
the Secretary of Bank of America or Merrill Lynas applicable, at the address and telephone nwsabéorth
above. Holders in “street name” who wish, in thieife, to receive separate copies or a single cbpank of
America’s or Merrill Lynch’s proxy statements anghaal reports, must contact their banks and brokers

OVERSEAS SHAREHOLDERS

General

The distribution of this document in certain juitdtbns may be restricted by law. Each of Bank afigica ant
Merrill Lynch have agreed not to directly or inditky distribute any proxy statement, prospectustber offering
material relating to the merger or the issuand@anstk of America stock in connection with the mergerny
jurisdiction except under circumstances that vefiult in compliance with applicable laws and retjoies.
Accordingly, this document should not be forwardgdnto or from any jurisdiction where to do sowla be in
breach of applicable law. Persons into whose pegsethis document comes should inform themselbesiisand
observe any distribution restrictions which mayabpelicable in such jurisdiction.
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Argentina

No application has been made, nor will be madeptain an authorization from the Comisiéon Nacicdel
Valores (CNV) for the public offering in Argentirtd any of the securities detailed in this docum&hie CNV has
not approved the issuance of any securities nopaowy solicitation related thereto, their offeringr any documel
relating to such issuance, offering or proxy stditton. Each of Bank of America and Merrill Lyncbndirms that it
has not offered or sold, and will not offer or salty such securities in Argentina, except in @atisns that will not
constitute a public offering of securities withivetmeaning of Section 16 of the Argentine Publifefig Law N°
17,811.

China

All Chinese recipients of this document shall regit own cost, comply with the laws of the PeopRspublic
of China (“PRC")which are applicable to their acceptance of thisudeent and the Bank of America common st
including but not limited to the foreign exchanggistration requirements under the Circular 75itd
implementation rules and Circular 78. Neither Bahlmerica nor Merrill Lynch assumes any liability any
Chinese recipient for failing to comply with thesgulations. Each Chinese recipient hereby reldasgsBank of
America and Merrill Lynch from any liabilities relsing from the failure of such persons to complyhwthese
regulations and will fully indemnify for, and witlold both Bank of America and Merrill Lynch harmgeisom,
whether in law, in equity or by contract, any dasmdosses or penalties arising out of, or in cotioe with such
non-compliance. China recipients are recommendedrsult their PRC legal advisors as to the PR@lleg
compliance issues.

European Economic Area

In relation to each member state of the Europeam&uic Area which has implemented the Prospectus
Directive (each, a “relevant member stat&jdept for the United Kingdom), with effect fromdaimcluding the dat
on which the Prospectus Directive was implememetiat relevant member state (the “relevant impletatéon
date”) no Merrill Lynch or Bank of America commotosk (“New Shares”) will be offered to the publicthat
relevant member state prior to the publication pf@spectus in relation to the New Shares whichbleas approved
by the competent authority in that relevant mensbate or, where appropriate, approved in anothevaat membe
state and notified to the competent authority mrédevant member state, all in accordance wittPtiospectus
Directive, except that with effect from and inclodithe relevant implementation date, offers of N&tvares may be
made to the public in that relevant member stasmgttime:

* to legal entities which are authorised or reguldtedperate in the financial markets or, if noeshorised or
regulated, whose corporate purpose is solely tesnw securities

« to any legal entity which has two or more of (i)arerage of at least 250 employees during thditestcial
year; (ii) a total balance sheet of more t€43 million; and (iii) an annual turnover of mokanh €50 million,
as shown in its last annual or consolidated acapwm

« in any other circumstances falling within Articl€3 of the Prospectus Directive, provided that nchsoffer
of New Shares shall result in a requirement forhikelication by either of Merrill Lynch or Bank éfmerica
of a prospectus pursuant to Article 3 of the ProspeDirective

For the purpose of the expression an “offer of ldey Share to the publiéh relation to any New Shares in ¢
relevant member state means the communicationyirficaam and by any means of sufficient informatiantbe New
Shares so as to enable an investor to decide thvase any New Shares as the same may be varieat iretevant
member state by any measure implementing the PeaspBirective in that relevant member state.

In the case of any New Shares being offered toanfiial intermediary as that term is used in Aeti®(2) of the
Prospectus Directive, such financial intermediaity aiso be deemed to have represented, acknowtedge agree
that the New Shares acquired by it have not beguizl on a non-discretionary basis on behalf of ,irave they
been acquired with a view to their offer or regal@ersons in circumstances which
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may give rise to an offer of any New Shares topthielic other than their offer or resale in a rel@vaember state
qualified investors as so defined or in circumsgasnia which the prior consent of Merrill Lynch oaiik of America
(as the case may be) has been obtained to eaclpsypdsed offer or resale. Each of Merrill Lynclank of
America and their respective affiliates, and othesif rely upon the truth and accuracy of the fgoang
representation, acknowledgement and agreement.

The contents of this document should not be coedtas legal, business or tax advice. Each prosgecti
investor should consult his, her or its own leghliser, financial adviser or tax adviser for advidene of Merrill
Lynch, Bank of America or their respective reprdatiwes is making any representation to any invastdlew
Shares regarding the legality of an investmenhinNew Shares by such investor under the lawsegipé to such
investor.

Any reproduction or distribution of this documentwhole or in part, and any disclosure of its catger use ¢
any information herein for any purpose other thrandansidering an investment in the New Shares edfer
otherwise made available hereby, is prohibited hBagestor in the New Shares by accepting deliwéthis
document agrees to the foregoing.

Hong Kong

No action has been taken in Hong Kong to permitgarngon to offer or sell any Merrill Lynch or Baok
America common stock in Hong Kong, by means of domgument, in circumstances which would result & th
document being a “prospectus” as defined in the @omes Ordinance (Cap. 32) of Hong Kong or whichstitute
an offer to the public within the meaning of thatidance; or to issue or possess for the purpdsssue, whether
in Hong Kong or elsewhere, any advertisement, aticih or document relating to the Merrill LynchBank of
America common stock which is directed at, or thetents of which are likely to be accessed or tBgadhe public
of Hong Kong as defined in the Securities and Fag@rdinance (Cap. 571) of Hong Kong and any niade
under that Ordinance.

Singapore

This document has been distributed to holders afiMeynch common stock by an entity that holdsapital
markets license in Singapore.
Uruguay

The securities which are the subject of this doaurhave not been registered under the Uruguayanrifies
Market Law or recorded in the Uruguayan CentrallBa&p action may be taken in Uruguay that woulddesrthe
offering of such securities a public offering inuduay. No Uruguayan regulatory authority has apgdahe
securities or passed on Bank of America or Melgithch’s solvency.

Venezuela

The delivery and distribution of this document hasbeen authorized by the National Securities C@sion
of Venezuela (“Comisidn Nacional de Valores” or “€N and the securities that will be issued in them that the
Merger is adopted will not be registered with CNBiich securities are not being offered andfdd in Venezuela t
means of a public offering. This document is spealify addressed to the identified addressee asdchbbeen and
will not be announced to the public and no offeningterials will be made available to the public.

Malaysia

This document may not be offered or circulated initflalaysia, and the provision of this documentialaysic
or to Merrill Lynch stockholders situated in Mal&ysnay be subject to legal prohibitions, restrigtiar conditions.

No approval from the Securities Commission of Malays or will be obtained, nor will any prospechssfiled
or registered with the Securities Commission ofayala for the offering in Malaysia of any secustie
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which are the subject of this document. This doaurdees not constitute and is not intended to dmmstan
invitation or offer for subscription or purchaseaofy securities to any person in Malaysia unlesh switation or
offer falls within (i) Schedule 5 to the Capital Mats and Services Act 2007 (“CMSA”) and (ii) Schi 6 or 7 to
the CMSA as an “excluded offer or excluded invaatior “excluded issue” within the meaning of Sens 229 and
230 of the CMSA.

Thailand

This document may not be offered or circulated iwiffhailand, and the provision of this document frailand
or to Merrill Lynch stockholders situated in Thaithmay be subject to legal prohibitions, restrizsior conditions.

This document is not, nor is it intended to beardgd as the offer for sale of “securities” undeaillaw. In
addition, this document does not, nor is it intehtle constitute or form part of a prospectus oofier to sell or an
invitation to subscribe or purchase any securidsordingly this document and any other documemnaterial
which relates or is connected with it may not brewdated or distributed (whether directly or inditlg either in
whole or in part) to persons in Thailand. In themtvthat any Merrill Lynch stockholder situatedTimailand does
acquire this document, such stockholder herebyiosfthat it was received outside of Thailand.

No consent, approval, authorisation, registratiting or declaration with any governmental auttpin
Thailand including the Thai Securities and Excha@genmission or the Bank of Thailand, has been noade
obtained in relation to the distribution of thiscdanent.

Saudi Arabia

This document does not, and is not intended tostitote an offer to purchase, sell or issue sdesrih Saudi
Arabia and accordingly should not be construecuah.sThis document is being issued outside of SAtabia to a
limited number of investors: (a) upon their requesd confirmation that they understand that theeshaf BAC
common stock described in this document (i) ardfarosale in KSA, (ii) have not been approved bywith the
Saudi Arabian Capital Market Authority, Saudi Ar@abiMonetary Agency or any other relevant licensinthorities
or governmental agencies in the KSA, (iii) are lisied on any stock market in the KSA, (iv) are dehominated i
Saudi Riyals, and (b) on the condition that thiswdoent will not be provided to any person othenttiee original
recipient, is not for circulation in the KSA and ynaot be reproduced or used for any other purpose.

Turkey

The shares of BAC common stock described in thezideent have not been and will not be registered thie
Turkish Capital Market Board (the “CMB”) under theovisions of the Capital Market Law (Law No. 24%8)e
“Capital Market Law”). Accordingly neither this doment nor any other offering material related ® differing
may be utilized in connection with any offeringthe public within the Republic of Tirkiye withoute prior
approval of the CMB. However, according to artitte(d) (ii) of the Decree No. 32 there is no resion on the
purchase or sale of the shares of BAC common steskribed in this document by residents of the Ripof
Turkiye, provided that: they purchase or sell ssicares in the financial markets outside of the Rbépof Turkiye;
and such sale and purchase is made through baridsy dicensed brokerage institutions in the Rejoutil Turkiye.
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WHERE YOU CAN FIND MORE INFORMATION

Bank of America has filed with the SEC a registlatstatement under the Securities Act that regisher
distribution to Merrill Lynch stockholders of thbares of Bank of America common stock to be issnewnnectiol
with the merger. The registration statement, inclgdhe attached exhibits and schedules, contaidiienal
relevant information about Bank of America and Bahkmerica stock. The rules and regulations of $ieC allow
us to omit certain information included in the tgation statement from this document.

You may read and copy this information at the RuBkference Room of the SEC at 100 F Street, NE,
Room 1580, Washington, D.C. 20549. You may obtaformation on the operation of the SEC’s PubliceRefce
Room by calling the SEC at 1-800-SEC-0330. The &EG maintains an internet website that contaipents,
proxy statements and other information about issuie Bank of America and Merrill Lynch, who file
electronically with the SEC. The address of the ithttp://www.sec.govl he reports and other information filed
Bank of America with the SEC are also availablBak of America’s website at
http://www.bankofamerica.com. The reports and othfermation filed by Merrill Lynch with the SEC also
available at Merrill Lynch’s investor relations vefe at http://www.ir.ml.com. We have included theb addresses
of the SEC, Bank of America, and Merrill Lynch aadtive textual references only. Except as spediic
incorporated by reference into this document, mf@ion on those web sites is not part of this doznim

The SEC allows Bank of America and Merrill Lynchingorporate by reference information in this doeumt
This means that Bank of America and Merrill Lyn@ndlisclose important information to you by refegrijou to
another document filed separately with the SEC. ifif@mation incorporated by reference is considdcebe a pa
of this document, except for any information tlsasiiperseded by information that is included diyentthis
document.

This document incorporates by reference the doctsristed below that Bank of America and Merrilligh
previously filed with the SEC. They contain impartéinformation about the companies and their finanzondition

Bank of America SEC Filings

(SEC File No. 00-06523; CIK No. 000007085t Period or Date Filec

Annual Report oiForm 1(-K Year ended December 31, 2C

Proxy Statemer Dated March 19, 200

Quarterly Reports oForm 1(-Q Quarters ended March 30, 2008 and June 30,
Current Reports on Form 8-K Current Reports for events that occurred on July 1,

2008, July 21, 2008, July 23, 2008, July 25, 2@0f|
September 15, 2008 (two filings) October 2, 2008,
October 3, 2008, October 6, 2008, October 7, 2808,
October 26, 2008 (other than the portions of those
documents not deemed to be fils

The description of Bank of America common stock set

forth in a registration statement filed pursuant to

Section 12 of the Exchange Act and any amendment or

report filed for the purpose of updating those dpsions
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Merrill Lynch SEC Filings

(SEC File No. 00167182; CIK No. 000006510( Period or Date Filec

Annual Report oiForm 1(-K Year ended December 28, 2C

Proxy Statemer Dated March 14, 200

Quarterly Reports oForm 1(-Q Quarters ended March 28, 2008 and June 27,
Current Reports on Form 8-K Current Reports for events that occurred on June 27

2008 (two filings), June 30, 2008 (four filingsyly 3,
2008, July 7, 2008 (six filings), July 11, 2008lyJi4,
2008, July 17, 2008, July 25, 2008, July 28, 200& (
filings), July 29, 2008 (two filings), July 30, 28@two
filings), July 31, 2008 (two filings), August 1, @8,
August 7, 2008 (two filings), August 8, 2008(six
filings), August 12, 2008, August 21, 2008, Augét
2008 (two filings), August 28, 2008, September 3,
2008, September 4, 2008, September 8, 2008,
September 9, 2008 (four filings), September 14 8200
September 15, 2008, September 18, 2008,
September 29, 2008, October 1, 2008, October 3 200
(four filings), October 6, 2008, October 7, 2008,
October 16, 2008, and October 26, 2008 (other th@n
portions of those documents not deemed to be 1

In addition, Bank of America and Merrill Lynch algeorporate by reference additional documentsefiber
company files with the SEC under Sections 13(al¢)134 and 15(d) of the Securities Exchange Ac984, as
amended, between the date of this document anditieeof the Merrill Lynch special meeting. Theseutoents
include periodic reports, such as Annual ReportBam 10-K, Quarterly Reports on Form 10-Q and &afrr
Reports on Form 8-K, as well as proxy statements.

Bank of America has supplied all information congal or incorporated by reference in this documelating
to Bank of America, as well as all pro forma finehinformation, and Merrill Lynch has supplied adformation
relating to Merrill Lynch.

Documents incorporated by reference are availabla Bank of America and Merrill Lynch without charg
excluding any exhibits to those documents unlesexhibit is specifically incorporated by refererasean exhibit il
this document. You can obtain documents incorpdrhtereference in this document by requesting threwriting
or by telephone from the appropriate company afahewing addresses:

Bank of America Corporation Merrill Lynch & Co., Inc

Bank of America Corporate Center 222 Broadway —17th Floor
100 N. Tryon Street New York, New York 1003!
Charlotte, North Carolina 28255 Attention: Judith A. Witterschein
Investor Relations Corporate Secretary
Telephone(704) 38¢-5681 Telephone: (212) 6-0432

Bank of America stockholders and Merrill Lynch st&bolders requesting documents should do so by
November 28, 2008, to receive them before theicggdemeeting. You will not be charged for any of these
documents that you request. If you request any ineporated documents from Bank of America or Merrill
Lynch, Bank of America or Merrill Lynch will mail t hem to you by first class mail, or another equallyprompt
means, as soon as practicable after it receives yagquest.

You should rely only on the information contained o incorporated by reference in this document. Neitler
Bank of America nor Merrill Lynch has authorized anyone to give any information or make any
representation about the merger or our companies i is different from, or in addition to, that contained in
this document or in any of the materials that havdseen incorporated in this document. Therefore, if ayone
does give you information of this sort, you shouldot rely on it. You should assume that the informabn in
this document is accurate only as of October 31, @8. You should also assume that the information céained
in any document incorporated by reference herein isccurate only as of
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the date of such document. Neither the mailing ohis document to stockholders nor the issuance of B& of
America common stock creates any implication to theontrary.

If you are in a jurisdiction where offers to exchame or sell, or solicitations of offers to exchanger
purchase, the securities offered by this document ¢he solicitation of proxies is unlawful, or if you are a
person to whom it is unlawful to direct these typesf activities, then the offer presented in this doument does
not extend to you. The information contained in th§ document speaks only as of the date of this docent
unless the information specifically indicates thaanother date applies.

This document contains a description of the represgations and warranties that each of Bank of Ameria
and Merrill Lynch made to the other in the merger agreement. Representations and warranties made by Bk
of America, Merrill Lynch and other applicable parties are also set forth in contracts and other docuents
(including the merger agreement) that are attachedr filed as exhibits to this document or are incorprated
by reference into this document. These representatis and warranties were made as of specific datesay be
subject to important qualifications and limitations agreed to between the parties in connection with
negotiating the terms of the merger agreement, anchay have been included in the agreement for the ppose
of allocating risk between the parties rather tharto establish matters as facts. These materials anecluded or
incorporated by reference only to provide you withinformation regarding the terms and conditions of he
agreements, and not to provide any other factual fiermation regarding Merrill Lynch, Bank of America or
their respective businesses. Accordingly, the repsentations and warranties and other provisions oftte
merger agreement should not be read alone, but insad should be read only in conjunction with the otér
information provided elsewhere in this document oincorporated by reference into this document.

125




Table of Contents

AGREEMENT AND PLAN OF MERGER

by and between

MERRILL LYNCH & CO., INC.

and

BANK OF AMERICA CORPORATION

DATED AS OF SEPTEMBER 15, 2008

APPENDIX A




Table of Contents

TABLE OF CONTENTS

Page

Article | THE MERGER A-1
11 The Mergel A-1
1.2 Effective Time A-1
1.3 Effects of the Merge A-1
14 Conversion of Stoc A-2
15 Stock Options and Other St-Based Awards; ESF A-2
1.6 Certificate of Incorporation and Bylaws of the Suing Company A-4
1.7 Directors and Officer A-5
1.8 Tax Consequence A-5
Atrticle Il DELIVERY OF MERGER CONSIDERATIONM A-5
2.1 Exchange Ager A-5
2.2 Deposit of Merger Consideratic A-5
2.3 Delivery of Merger Consideratic A-5
Article Il REPRESENTATIONS AND WARRANTIES OF COMPAN A-7
3.1 Corporate Organizatic A-8
3.2 Capitalization A-8
3.3 Authority; No Violation A-10
3.4 Consents and Approva A-10
35 Reports; Regulatory Matte A-11
3.6 Financial Statemen A-12
3.7 Broker's Fees A-13
3.8 Absence of Certain Changes or Eve A-13
3.9 Legal Proceeding A-14
3.10 Taxes and Tax Returi A-14
3.11 Employee Matter A-15
3.12 Compliance with Applicable Lay A-17
3.13 Certain Contract A-17
3.14 Risk Management Instrumer A-18
3.15 Investment Securities and Commaodit A-18
3.16 Property A-18
3.17 Intellectual Propert' A-19
3.18 Environmental Liability A-20
3.19 Brokel-Dealer and Investment Advisory Mattt A-20
3.20 Securitization Matter A-22
3.21 State Takeover Law A-24
3.22 Interested Party Transactic A-24
3.23 Reorganizatiol A-24
3.24 Opinion A-24
3.25 Company Informatiol A-24




Table of Contents

Article IV
4.1
4.2
4.3
4.4
4.5
4.6
4.7
4.8
4.9
4.10
4,11
4,12
4.13
4.14
4.15
4.16
4.17
Article V
5.1
5.2
5.3
Avrticle VI
6.1
6.2
6.3
6.4
6.5
6.6
6.7
6.8
6.9
6.10
6.11
6.12
6.13
Article VII
7.1
7.2
7.3

REPRESENTATIONS AND WARRANTIES OF PAREN
Corporate Organizatic

Capitalization

Authority; No Violation

Consents and Approvs

Reports; Regulatory Matte

Financial Statemen

Broker's Fees

Absence of Certain Changes or Eve

Legal Proceeding

Taxes and Tax Retur

Compliance with Applicable Lay
Reorganization; Approva

Opinion

Certain Contract

Risk Management Instrumer

Intellectual Propert'

Parent Informatiol

COVENANTS RELATING TO CONDUCT OF BUSINES
Conduct of Businesses Prior to the Effective T
Company Forbearanc

Parent Forbearanc

ADDITIONAL AGREEMENTS

Regulatory Matter

Access to Informatiol

Stockholder Approve

NYSE Listing

Employee Matter

Indemnification; Director and Officer’ Insurance
Additional Agreement

Advice of Change

Exemption from Liability Under Section 16(

No Solicitation

Dividends

Redemption of Exchangeable She

Tax Matters

CONDITIONS PRECEDEN"

Conditions to Each Pars Obligation to Effect the Merg:
Conditions to Obligations of Pare

Conditions to Obligations of Compal

Page
A-24
A-25
A-25
A-26
A-26
A-27
A-28
A-29
A-29
A-29
A-29
A-29
A-29
A-29
A-29
A-30
A-30
A-31
A-31
A-31
A-31
A-33
A-33
A-33
A-34
A-34
A-35
A-35
A-36
A-37
A-37
A-37
A-37
A-39
A-39
A-39
A-40
A-40
A-40
A-41




Table of Contents

Avrticle VIII
8.1
8.2
8.3
8.4
8.5

Article IX
9.1
9.2
9.3
9.4
9.5
9.6
9.7
9.8
9.9
9.10

TERMINATION AND AMENDMENT
Termination

Effect of Terminatior

Fees and Expens

Amendmen

Extension; Waive

GENERAL PROVISIONS

Closing

Standarc

Nonsurvival of Representations, Warranties and éigrents
Notices

Interpretatior

Counterpart:

Entire Agreemen

Governing Law; Jurisdictio

Publicity

Assignment; Third Party Beneficiari

Exhibit A — Stock Option Agreement

Exhibit B— Amendment to Surviving Company Certifie of Incorporation

A-iii

Page
A-41
A-41
A-42
A-42
A-42
A-42
A-43
A-43
A-43
A-43
A-43
A-44
A-44
A-44
A-44
A-45
A-45




Table of Contents

INDEX OF DEFINED TERMS

Section
1940 Act 3.19(h)(i
Adjusted Optior 1.5(a
Adverse Developmet 3.20(h
Advisers Act 3.19(h)(ii}
Agreemen Preambl
Alternative Propose 6.10(a
Alternative Transactio 6.10(a
Bankruptcy and Equity Exceptic 3.3@@
BHC Act 3.4
BHCA Application 3.4
Certificate 1.4(d
Certificate Amendmer 1€
Certificate of Merge 1.2
CFTC 3.4
Change of Recommendati 6.10(d
Change of Recommendation Not 6.10(d)(iv’
Claim 6.6(a
Client 3.19(h)(iii)
Closing 9.1
Closing Date 9.1
Code Recital
Company Preambl
Company Benefit Plar 3.11(a
Company Bylaw: 3.1(b
Company Cap Pla 1.5(d
Company Cap Unit 1.5(d
Company Capitalization Da 3.2@a
Company Certificat 3.1(b
Company Common Stoc 1.4(b
Company Contrac 3.13(a
Company Deferred Equity Uni 1.5(e
Company Deferred Equity Unit Pla 1.5(e
Company Disclosure Schedt Art. 111
Company ESPI 1.5(g
Company IF 3.17(a
Company Option 1.5(a
Company Preferred Stou 3.2(a
Company Regulatory Agreeme 3.5(b
Company Requisite Regulatory Approv 7.3(d
Company Restricted Shar 1.5(b
Company RSU 1.5(c
Company SEC Repor 3.5(c
Company Securitization Documet 3.20(h

A-iv




Table of Contents

Section
Company Securitization Intere: 3.20(h
Company Securitization Tru 3.20(h
Company Sponsored Asset Securitization Transa 3.20(f)
Company Stock Plar 1.5(a
Confidentiality Agreemer 6.2(b’
Convertible Note Agreeme 4.2
Convertible Serie 3.2(a
Controlled Group Liability 3.11(g
Copyrights 3.17(a
Covered Employee 6.5(a
Derivative Transaction 3.14(a
DGCL 1.1(a
DPC Common Share 1.4(b
Effective Time 1.2
Employees 5.2(c
Environmental Law: 3.1¢
ERISA 3.11(a
ERISA Affiliate 3.11(h
Excess Share 2.3(f)
Exchange Ac 3.5(c
Exchange Ager 2.1
Exchange Agent Agreeme 2.1
Exchange Fun 2.2
Exchange Rati 1.4(c
FDIC 34
Federal Reserve Boa 34
FERC 34
FINRA 34
Form -4 34
FSA 34
Fund 3.19(h)(iv’
GAAP 3.1(c
Governmental Entit 3.4
HSR Act 34
Indemnified Partie 6.6(a
Insurance Amour 6.6(c
Intellectual Propert 3.17(a
Investment Advisory Agreeme 3.19(h)(v
IRS 3.10(a
Joint Proxy Statemel 3.4
Leased Propertie 3.1¢
Letter of Transmitta 2.3(a
License Agreemer 3.17(a
Licensed Company | 3.17(a




Table of Contents

Section
Licensed Parent | 4.16(a
Liens 3.2(b
Loans 3.20(d
Material Adverse Effec 3.8(a
Merger Recitals
Merger Consideratio 1.4(c
Merger Sut Recital
Nonqualified Deferred Compensation P 3.11(c
Non-Sponsored Fun 3.19(e
NYSE 2.3()
Owned Company I 3.17(a
OTS 3.5(a
Owned Parent II 4.16(a
Owned Propertie 3.1¢
Permitted Encumbranc: 3.1¢
Parent Preambl
Parent Bylaw: 4.1(a
Parent Cap Un 1.5(d
Parent Capitalization Da 4.2
Parent Certificat 4.1(a
Parent Common Stoc 1.4(c
Parent Contrac 4.14(a
Parent Deferred Equity Ur 1.5(e
Parent Disclosure Schedt Art. IV
Parent IF 4.16(a
Parent Preferred Stoi 4.2
Parent Regulatory Agreeme 4.5
Parent Requisite Regulatory Approv 7.2(d
Parent Restricted Sha 1.5(b
Parent RSL 1.5(c
Parent SEC Repor 4.5(c
Parent Stock Plar 4.2
Patents 3.17(a
Real Propert 3.1¢
Regulatory Agencie 3.5@
Regulatory Approval 3.4
Retained Interes 3.20(h
Sarbane-Oxley Act 3.5(c
SBA 3.4
SEC 3.4
Securities Ac 3.2@a
Servicer Defaul 3.20(h
Servicer Default or Terminatic 3.20(g.
Software 3.17(a

A-vi




Table of Contents

_ Section
Specified Serie 3.2(a
SRO 3.4
Stock Option Agreemet Recital:
Subsidiary 3.1(c
Superior Propost 6.10(d
Surviving Compan) Recitals
Takeover Statute 3.21
Tax(es) 3.10(b
Tax Returr 3.10(c
Trademarks 3.17(a
Trade Secret 3.17(a
Trust Account Common Shar 1.4(b
Voting Debt 3.2@a

A-vii




Table of Contents

AGREEMENT AND PLAN OF MERGER

AGREEMENT AND PLAN OF MERGER, dated as of Septemb®r2008 (this “ Agreemefi}, by and
between Merrill Lynch & Co., Inc., a Delaware coraiion (* Company), and Bank of America Corporation, a
Delaware corporation (“ Parefjt

WITNESSETH:

WHEREAS, promptly following the execution of thiggleement, Parent shall form a new wholly owned
subsidiary (* Merger Sub) as a Delaware corporation, and Parent shallederger Sub to, and Merger Sub shall,
sign a joinder agreement to this Agreement andoo@d hereunder;

WHEREAS, the Boards of Directors of Company, Paggnt Merger Sub have determined that it is in te&t b
interests of their respective companies and theakbiolders to consummate the strategic businesdic@tion
transaction provided for in this Agreement in whidbrger Sub will, on the terms and subject to thieditions set
forth in this Agreement, merge with and into Compéhe “ Merger’), with Company as the surviving company in
the Merger (sometimes referred to in such capastihe “ Surviving Company;

WHEREAS, for federal income Tax purposes, it isititent of the parties hereto that the Merger stpadlify
as a “reorganization” within the meaning of Sect3@8(a) of the Internal Revenue Code of 1986, asnaled (the “
Code"), and this Agreement is intended to be and i&etbas a “plan of reorganization” for purposes of
Sections 354 and 361 of the Code;

WHEREAS, as an inducement and condition to theaantr of Bank of America into this Agreement, Comypan
is granting to Bank of America an option pursuand tstock option agreement in the form set fortBxhibit A (the
“ Stock Option Agreemeri); and

WHEREAS, the parties desire to make certain reptasens, warranties and agreements in connectitintiae
Merger and also to prescribe certain conditiorthéoMerger.

NOW, THEREFORE, in consideration of the mutual atu@s, representations, warranties and agreements
contained in this Agreement, and other good andaldé consideration, the receipt and sufficiencwbich are
hereby acknowledged, and intending to be legallynidchereby, the parties agree as follows:

ARTICLE |
THE MERGER

1.1 The Merger (a) Subject to the terms and conditions of &gseement, in accordance with the Delaware
General Corporation Law (the “ DGCJ, at the Effective Time, Merger Sub shall mergéwveand into Company.
Company shall be the Surviving Company in the Megegal shall continue its existence as a corporatiater the
laws of the State of Delaware. As of the Effeciiimme, the separate corporate existence of Mergers8all cease.

(b) Parent may at any time change the method et#ffg the combination (including by providing the
merger of Company and a wholly-owned subsidiaripafent other than Merger Sub) if and to the extemiested
by Parent; providedhowever, that no such change shall (i) alter or changeatheunt or kind of the Merger
Consideration provided for in this Agreement, &iiversely affect the Tax treatment of Comparstbckholders as
result of receiving the Merger Consideration or Tlae treatment of either party pursuant to thisefgnent or
(i) impede or delay consummation of the transatticontemplated by this Agreement.

1.2 Effective Time The Merger shall become effective as set fortthé certificate of merger (the “
Certificate of Merger’) that shall be filed with the Secretary of Stafdéhe State of Delaware on the Closing Date.
The term “ Effective Timé shall be the date and time when the Merger besosfiective as set forth in the
Certificate of Merger.

1.3 Effects of the Merger At and after the Effective Time, the Merger shalve the effects set forth in the
DGCL.
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1.4 Conversion of Stock At the Effective Time, by virtue of the Mergardawithout any action on the part of
Parent, Merger Sub, Company or the holder of arth@following securities:

(a) Each share of common stock, par value $1.08Hweme, of Merger Sub issued and outstanding
immediately prior to the Effective Time shall bengerted into and become one validly issued, fudidpand
nonassessable share of common stock, par valud $1z3per share, of the Surviving Company. From and after
the Effective Time, all certificates representihg tommon stock of Merger Sub shall be deemedlifor a
purposes to represent the number of shares of consinok of the Surviving Company into which theyrave
converted in accordance with the immediately pregedentence.

(b) All shares of common stock, par value $1.83per share, of Company issued and outstanding
immediately prior to the Effective Time (the * Coenry Common StocK that are owned by Company or
Parent (other than shares of Company Common Stidkit trust accounts, managed accounts, mutualsfun
and the like, or otherwise held in a fiduciary geacy capacity, that are beneficially owned bydiparties (an
such shares, “ Trust Account Common Shédyesd other than shares of Company Common Stolk he
directly or indirectly, by Company or Parent inpest of a debt previously contracted (any sucheshdDPC
Common Share§) shall be cancelled and shall cease to exist arglaok of Parent or other consideration s
be delivered in exchange therefor. All shares ah@any Common Stock held by any wholly-owned subsjdi
of Company or Parent shall be converted into suchber of shares of stock of the Surviving Comparshs
that each such subsidiary owns the same perceotdle outstanding common stock of the Survivingripan)
immediately following the Effective Time as suctbsigdiary owned in Company immediately prior to the
Effective Time.

(c) Subject to Section 1.4(f), each share of Comgaommmon Stock, except for shares of Company
Common Stock owned by Company or Parent (other Thast Account Common Shares and DPC Common
Shares), shall be converted, in accordance witlptheedures set forth in Article Il, into the rightreceive
0.8595 (the “ Exchange Ratipof a share of common stock, par value $0.01spare, of Parent (“ Parent
Common StocK) (the “ Merger Consideratiof).

(d) All of the shares of Company Common Stock cotackinto the right to receive the Merger
Consideration pursuant to this Article | shall nader be outstanding and shall automatically beelsed and
shall cease to exist as of the Effective Time, @ach certificate previously representing any sineres of
Company Common Stock (each, a “ Certificgtehall thereafter represent only the right toeige the Merger
Consideration and/or cash in lieu of fractionalrekanto which the shares of Company Common Stock
represented by such Certificate have been convptteiant to this Section 1.4 and Section 2.3¢f\wall as
any dividends to which holders of Company Commatisbecome entitled in accordance with Sectionc2.3(

(e) (i) Each share of the Specified Series (asih&fter defined) of Company Preferred Stock outditam
immediately prior to the Effective Time shall autatigally be converted into a share of preferredistaf
Parent having rights, privileges, powers and pesfees substantially identical to those of the @i \Bpecified
Series. (ii) Each share of the Convertible Serdashereinafter defined) of Company Preferred Statktandin
immediately prior to the Effective Time shall remésued and outstanding and shall have the rightsleges
powers and preferences as set forth in the Suxyi@ompany’s certificate of incorporation, as amehds
provided in Section 1.6.

(f) If, between the date of this Agreement andEfffective Time, the outstanding shares of Paremh@or
Stock shall have been increased, decreased, chanigaxt exchanged for a different number or kifdlwares
or securities as a result of a reorganization,piéglization, reclassification, stock dividend, gtcplit, reverse
stock split, or other similar change in capitaliaat an appropriate and proportionate adjustmeait e made
to the Merger Consideration.

1.5 Stock Options and Other SteBksed Awards; ESPP

(a) As of the Effective Time, by virtue of the Mergand without any action on the part of the hadbereof,
each option to purchase shares of Company Comnumk §tanted under the Long-Term Incentive Compénmsat
Plan for Managers and Producers, as amended th@cigiber 22, 2007, the Long-Term
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Incentive Compensation Plan, as amended througbb@c®?2, 2007, the Employee Stock Compensation Bfan
amended through October 22, 2007, the Equity Capdeumulation Plan, the Deferred Restricted UrétrPfor
Executive Officers, the First Republic EmployeecRt®@ption Plan, as amended and restated, theR@stiblic
1998 Stock Option Plan, as amended and restatddharDeferred Stock Unit Plan for Non-Employeeebiors
(collectively, the “ Company Stock Plafjsthat is outstanding immediately prior to the &ffive Time (collectively,
the “ Company Option®¥ shall be converted into an option (an “ Adjustegtion”) to purchase, the number of
whole shares of Parent Common Stock that is eguhlkt number of shares of Company Common Stoclestty)
such Company Option immediately prior to the EffexfTime multiplied by the Exchange Ratio (roundiedvn to
the nearest whole share), at an exercise pricelage of Parent Common Stock (rounded up to theeseahole
penny) equal to the exercise price for each suahestf Company Common Stock subject to such Comfgatipn
immediately prior to the Effective Time divided the Exchange Ratio, and otherwise on the same tanohs
conditions (including applicable vesting requirensesnd any accelerated vesting thereof) as apgiedch such
Company Option immediately prior to the Effectivien€ provided, that, in the case of any Company Option to
which Section 421 of the Code applies as of thediffe Time by reason of its qualification undeci®m 422 of
the Code, the exercise price, the number of shdrearent Common Stock subject to such option haddérms and
conditions of exercise of such option shall be haileed in a manner consistent with the requiremeh&ection 424
(a) of the Code.

(b) As of the Effective Time, each restricted shar€ompany Common Stock granted under a CompaogkSt
Plan that is outstanding immediately prior to tHite&ive Time (collectively, the * Company RestddtShare$)
shall, by virtue of the Merger and without any anton the part of the holder thereof, be conveirttnla restricted
share with respect to the number of shares of P@&@mmon Stock that is equal to the number of shafe
Company Common Stock subject to the Company Resdrigshare immediately prior to the Effective Time
multiplied by the Exchange Ratio (rounded to tharast whole share) (a “ Parent Restricted SHamnd otherwise
on the same terms and conditions (including applicaesting requirements and any accelerated ge#tareof) as
applied to each such Company Restricted Share inatedd prior to the Effective Time.

(c) As of the Effective Time, each restricted shami with respect to shares of Company CommonlStoc
granted under a Company Stock Plan that is outstgrichmediately prior to the Effective Time (colteely, the “
Company RSU$) shall, by virtue of the Merger and without argtian on the part of the holder thereof, be
converted into a restricted share unit with respetihe number of shares of Parent Common Stodkglesual to
the number of shares of Company Common Stock sutgjghe Company RSU immediately prior to the Hifex
Time multiplied by the Exchange Ratio (roundedh® mearest whole share) (a “ Parent Rldnd otherwise on
the same terms and conditions (including applicabkting requirements, any accelerated vesting@ttfiemd
deferral provisions) as applied to each such Comp8l immediately prior to the Effective Time. Thieligations
in respect of the Parent RSUs shall be payabléstiitilitable in accordance with the terms of theeagnent, plan or
arrangement relating to such Parent RSUs.

(d) As of the Effective Time, each share unit wigspect to shares of Company Common Stock gramigelru
the Financial Advisor Capital Accumulation AwardiR] as amended through October 22, 2007 (tberipany Ca
Plan”) that is outstanding immediately prior to the éffive Time (collectively, the “ Company Cap Unritshall,
by virtue of the Merger and without any action ba part of the holder thereof, be converted indbare unit with
respect to the number of shares of Parent Comnmuk $tat is equal to the number of shares of Com@mmon
Stock subject to the Company Cap Unit immediateigrpo the Effective Time multiplied by the ExchgmRatio
(rounded to the nearest whole share) (a “ Pareptiiét "), and otherwise on the same terms and conditions
(including applicable vesting requirements, acadtst vesting thereof and deferral provisions) g@iegh to such
Company Cap Units immediately prior to the Effeetivme. The obligations in respect of the Parent Gaits shal
be payable or distributable in accordance withténes of the agreement, plan or arrangement rgléaisuch
Parent Cap Units.

(e) As of the Effective Time, all amounts denométhin Company Common Stock and held in participant
accounts (other than Company RSUs and Company @ag) collectively, the * Company Deferred Equiyits
") either pursuant to (i) the Company Stock Plan§ipany nonqualified deferred compensation pewgror any
individual deferred compensation agreements (tGerhpany Deferred Equity
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Unit Plans”) shall, by virtue of the Merger and without any antbn the part of the holder thereof, be converiea
deferred equity units with respect to the numbeshafres of Parent Common Stock that is equal tadher of
shares of Company Common Stock in which such Cognpeafierred Equity Units are denominated immediately
prior to the Effective Time multiplied by the Excige Ratio (rounded to the nearest whole shareP@ént
Deferred Equity Unit), and otherwise on the same terms and condifjmetuding applicable vesting requirements,
accelerated vesting thereof and deferral provigiaasapplied to such Company Deferred Equity Unitaediately
prior to the Effective Time. The obligations in pest of the Parent Deferred Equity Units shall bggble or
distributable in accordance with the terms of tleen@any Stock Plan or Company Deferred Equity UlahP

relating to such Parent Deferred Equity Units.

(f) As of the Effective Time, Parent shall assuime ¢dbligations and succeed to the rights of Compauaer the
Company Stock Plans, the Company Cap Plan anddhgpé&ny Deferred Equity Unit Plans with respecti® t
Company Options (as converted into Adjusted Opjiaihe Company Restricted Shares (as convertedPiatent
Restricted Shares), the Company RSUs (as convietteéarent RSUs), the Company Deferred Equity $Jas
converted into Parent Deferred Equity Units) arel@ompany Cap Units (as converted into Parent Gafs)J
Company and Parent agree that prior to the Effectime each of the Company Stock Plans, the Com@amyPlal
and the Company Deferred Equity Unit Plans shalifaended (i) to reflect the transactions contereglaly this
Agreement, including the conversion of the Compapgions, Company Restricted Shares, Company RSUs,
Company Cap Units and Company Deferred Equity Unitsuant to paragraphs (a), (b), (c), (d) anéieyve and
the substitution of Parent for Company thereundehé¢ extent appropriate to effectuate the asswmoti such
Company Stock Plans, the Company Cap Plan anddhgpény Deferred Equity Unit Plans by Parent, i) t
preclude any automatic or formulaic grant of opgiorestricted shares or other awards thereunder afier the
Effective Time, and (iii) to the extent requestgdRarent and subject to compliance with applicédleand the
terms of the plan, to terminate any or all Comp8tgck Plans, the Company Cap Plan and the Compafgrigd
Equity Unit Plans effective immediately prior teetkffective Time (other than with respect to outdiag awards
thereunder). From and after the Effective Timerefitrences to Company (other than any referersdang to a
“Change in Control'bf Company) in each Company Stock Plan, the Com@ap/Plan and each Company Defe
Equity Unit Plan and in each agreement evidencimgaavard of Company Options, Company Restrictededha
Company RSUs, Company Cap Units or Company Defdtcpdty Units shall be deemed to refer to Paremigss
Parent in good faith determines otherwise.

(g) Company shall, prior to the Effective Time,aadl actions necessary to terminate the 1986 Byapl&tock
Purchase Plan (the “* Company ESWPEffective as of the Effective Time and all oatistling rights thereunder at the
Effective Time. The offering period in effect asimfmediately prior to the Effective Time shall eswad each
participant in the Company ESPP will be creditethwiie number of share(s) of Company Common Stock
purchased for his or her account(s) under the Cagng&PP in respect of the applicable offering pkno
accordance with the terms of the Company ESPP.

(h) Prior to the Effective Time, the Company, theaBl of Directors of the Company and the Compeosati
Committee of the Board of Directors of the Compasyapplicable, shall adopt resolutions and taketlaér action:
necessary to effectuate the provisions of thisi®@edt5 and to ensure that, notwithstanding angttinthe contrary
following the Effective Time, no service providdrtbe Company and its Subsidiaries shall have &t to acquire
any securities of the Company, the Surviving Conypamany Subsidiary thereof or to receive any paynéght or
benefit with respect to any award previously grdnteder the Company Stock Plans (whether hereundder any
Company Stock Plan or individual award agreementloerwise) except the right to receive an Adjusbgdion,
Parent RSU, Parent Restricted Share, Parent CamptJRarent Deferred Equity Unit or a payment, trighbenefit
with respect thereto as provided in this Sectién 1.

1.6 Certificate of Incorporation and Bylaws o tBurviving Company At the Effective Time, the certificate
of incorporation of the Company in effect immedigaferior to the Effective Time (as amended effeetiv
immediately prior to the Effective Time to give &ft to the modifications set forth on Exhibit B éier (such
modifications the “ Certificate Amendmehj shall be the certificate of incorporation oktBurviving Company
until thereafter amended in accordance with applew. The bylaws of Merger Sub, as
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in effect immediately prior to the Effective Timghall be the bylaws of the Surviving Company uhidreafter
amended in accordance with applicable law andeirag of such bylaws.

1.7 Directors and Officers The directors of Company and its Subsidiariené@diately prior to the Effective
Time shall submit their resignations to be effeztas of the Effective Time. The directors, if aagd officers of
Merger Sub shall, from and after the Effective Tjinecome the directors and officers, respectiva@lyhe Surviving
Company until their successors shall have beenelalsted, appointed or qualified or until theirleardeath,
resignation or removal in accordance with the fieatie of incorporation of the Surviving Companyt.the Effective
Time, the number of directors constituting the vehiobard of directors of Parent shall be increageithitee (3) and
the board of directors of Parent shall consisgdftifjose directors of Parent who are serving threiamnediately
prior to the Effective Time, and (b) three (3) di@s as mutually agreed to by Parent and Compamy &mong
those individuals serving as directors of Compangnéediately prior to the Effective Time.

1.8 Tax Consequencedt is intended that the Merger shall constitategeorganizationtithin the meaning ¢
Section 368(a) of the Code, and that this Agreersleall constitute, and is adopted as, a “plan ofganization” for
purposes of Sections 354 and 361 of the Code.

ARTICLE Il
DELIVERY OF MERGER CONSIDERATION

2.1 Exchange AgentPrior to the Effective Time, Parent shall appaifank or trust company Subsidiary of
Parent or another bank or trust company reasorsaigigptable to Company, or Parerttansfer agent, pursuant tc
agreement (the “ Exchange Agent Agreenigmd act as exchange agent (the “ Exchange Agemereunder.

2.2 Deposit of Merger ConsideratiorAt or prior to the Effective Time, Parent sh@lauthorize the
Exchange Agent to issue an aggregate number aésloaiParent Common Stock equal to the aggregatgevie
Consideration, and (ii) deposit, or cause to beoditpd with, the Exchange Agent, to the extent theterminable,
any cash payable in lieu of fractional shares pamsto Section 2.3(f) (the * Exchange Fuijd

2.3 Delivery of Merger Consideration

(a) As soon as reasonably practicable after theckffe Time, the Exchange Agent shall mail to daalder of
record of Certificate(s) which immediately priorttee Effective Time represented outstanding shafr@€mpany
Common Stock whose shares were converted intagheto receive the Merger Consideration pursuant t
Section 1.4 and any cash in lieu of fractional shaf Parent Common Stock to be issued or paidrisideration
therefor (i) a letter of transmittal (which shatlexify that delivery shall be effected, and riskasfs and title to
Certificate(s) shall pass, only upon delivery oft@lieate(s) (or affidavits of loss in lieu of su@ertificates) to the
Exchange Agent and shall be substantially in soctmfand have such other provisions as shall bepbesl by the
Exchange Agent Agreement (the “ Letter of Transahf}) and (ii) instructions for use in surrenderingr@ficate(s)
in exchange for the Merger Consideration, any @adleu of fractional shares of Parent Common Stincke issued
or paid in consideration therefor and any divideoddistributions to which such holder is entitf@arsuant to
Section 2.3(c).

(b) Upon surrender to the Exchange Agent of itdifieate or Certificates, accompanied by a properly
completed Letter of Transmittal, a holder of Comp&ommon Stock will be entitled to receive promgifyer the
Effective Time the Merger Consideration and anyhdadieu of fractional shares of Parent Commorckto be
issued or paid in consideration therefor in respéthe shares of Company Common Stock represdiytéd
Certificate or Certificates. Until so surrenderedch such Certificate shall represent after thedgffe Time, for all
purposes, only the right to receive, without ins¢éréhe Merger Consideration and any cash in Ifewagtional
shares of Parent Common Stock to be issued oripaighsideration therefor upon surrender of suchif@ate in
accordance with, and any dividends or distributimnhich such holder is entitled pursuant to, thitcle I1.
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(c) No dividends or other distributions with respicParent Common Stock shall be paid to the haéflany
unsurrendered Certificate with respect to the shaféarent Common Stock represented thereby cim esse
unless and until the surrender of such Certifioat@ccordance with this Article 1l. Subject to tbiéect of applicable
abandoned property, escheat or similar laws, fatigveurrender of any such Certificate in accordamitle this
Atrticle Il, the record holder thereof shall be €rt to receive, without interest, (i) the amouhtiwidends or other
distributions with a record date after the Effeetiime theretofore payable with respect to the wisblares of
Parent Common Stock represented by such Certifavedenot paid and/or (ii) at the appropriate payndeare, the
amount of dividends or other distributions payakith respect to shares of Parent Common Stock septed by
such Certificate with a record date after the BifecTime (but before such surrender date) and wittayment date
subsequent to the issuance of the Parent Commak Bguable with respect to such Certificate.

(d) In the event of a transfer of ownership of atiieate representing Company Common Stock thabis
registered in the stock transfer records of Comptreyfractional shares of Parent Common Stockcastl in lieu ¢
fractional shares of Parent Common Stock comprigiagMerger Consideration shall be issued or paikchange
therefor to a person other than the person in whasee the Certificate so surrendered is registéted Certificate
formerly representing such Company Common Stock bearoperly endorsed or otherwise be in propemffor
transfer and the person requesting such paymasswance shall pay any transfer or other similaseSaequired by
reason of the payment or issuance to a person ththerthe registered holder of the Certificatesiaklish to the
satisfaction of Parent that the Tax has been paisi ot applicable. The Exchange Agent (or, subsetjto the
earlier of (x) the one-year anniversary of the Eiffee Time and (y) the expiration or terminationtioé Exchange
Agent Agreement, Parent) shall be entitled to dedond withhold from any cash in lieu of fractiosalares of Pare
Common Stock otherwise payable pursuant to thigégent to any holder of Company Common Stock such
amounts as the Exchange Agent or Parent, as teewtag be, is required to deduct and withhold utideCode, or
any provision of state, local or foreign Tax lawthwrespect to the making of such payment. To ttierg the
amounts are so withheld by the Exchange Agent mrRaas the case may be, and timely paid ovéreo t
appropriate Governmental Entity, such withheld amsshall be treated for all purposes of this Agreet as
having been paid to the holder of shares of Comgzmymon Stock in respect of whom such deduction and
withholding was made by the Exchange Agent or Raesnthe case may be.

(e) After the Effective Time, there shall be nasgers on the stock transfer books of Company@ftiares of
Company Common Stock that were issued and outstgraimediately prior to the Effective Time otheatthto
settle transfers of Company Common Stock that @edyprior to the Effective Time. If, after the Effeve Time,
Certificates representing such shares are presémtédnsfer to the Exchange Agent, they shaltdecelled and
exchanged for the Merger Consideration and any icalséu of fractional shares of Parent Common ktocbe
issued or paid in consideration therefor in accocgavith the procedures set forth in this Artidle |

() Notwithstanding anything to the contrary contad in this Agreement, no fractional shares of Rtare
Common Stock shall be issued upon the surrend€edifficates for exchange, no dividend or distribatwith
respect to Parent Common Stock shall be payabts with respect to any fractional share, and suattional shar
interests shall not entitle the owner thereof teevar to any other rights of a stockholder of Parkmlieu of the
issuance of any such fractional share, each fosteekholder of Company who otherwise would be k=utito
receive such fractional share shall be paid an amiowash (rounded to the nearest cent) equaldb kolder’s
proportionate interest in the net proceeds fronstie or sales in the open market by the Exchangat\ on behalf
of all such holders, of the aggregate fractionakeb of Parent Common Stock that would otherwise baen
issued pursuant to this Article Il. As soon as pecatble following the Closing Date, the ExchangesAgshall
determine the excess of (i) the number of full shaf Parent Common Stock delivered to the Exchéwuggat by
Parent over (ii) the aggregate number of full stafeParent Common Stock to be distributed to trsldé shares of
Company Common Stock (such excess, the “ ExcegeS$haand the Exchange Agent, as agent for the former
holders of Company Common Stock, shall sell theeBxShares at the prevailing prices on the New $tokk
Exchange (the “NYSE). The sale of the Excess Shares by the Exchamgmt’shall be executed on the NYSE
through one or more member firms
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of the NYSE and shall be executed in round lothéoextent practicable. All commissions, transéees and other
out-of-pocket transaction costs, including the exgaes and compensation of the Exchange Agent, edtimr
connection with such sale of Excess Shares shlkes but not below zero, the amount of cash gafdriner
stockholders of Company in respect of fractionarsh. The Exchange Agent shall determine the podidhe
proceeds of such sale to which each former holtl@ompany Common Stock shall be entitled, if any, b
multiplying the amount of the proceeds of such sgla fraction the numerator of which is the amafrfractional
share interests to which such holder of Company @omsStock is entitled (after taking into accouhsakres of
Company Common Stock held at the Effective Timegh holder) and the denominator of which is thgregate
amount of fractional share interests to which altlkers of Company Common Stock are entitled. Uh&lproceeds
of such sale have been distributed to the formktens of shares of Company Common Stock, the Exgdhdgent
will hold such proceeds in trust for such formeldess. As soon as practicable after the deternanaif the amount
of cash to be paid to such former holders of shaf&€ompany Common Stock in lieu of any fractioimérests, the
Exchange Agent shall make available in accordaritethis Agreement such amounts to such formerédrslof
shares of Company Common Stock.

(g) Any portion of the Exchange Fund that remainslaimed by the stockholders of Company as of itisé f
anniversary of the Effective Time may be paid toelRa In such event, any former stockholders of Gany who
have not theretofore complied with this ArticlesHall thereafter look only to Parent with respedhie Merger
Consideration, any cash in lieu of any fractiofares and any unpaid dividends and distributiontherParent
Common Stock deliverable in respect of each shia@mpany Common Stock such stockholder holds as
determined pursuant to this Agreement, in each, eeiff@out any interest thereon. Notwithstanding firegoing,
none of Parent, the Surviving Company, the Exchagent or any other person shall be liable to amynkr holder
of shares of Company Common Stock for any amouinteded in good faith to a public official pursuant
applicable abandoned property, escheat or singilas.|

(h) In the event any Certificate shall have bee, Istolen or destroyed, upon the making of amaffit of that
fact by the person claiming such Certificate tddst, stolen or destroyed and, if reasonably reguiby Parent or tt
Exchange Agent, the posting by such person of @ bosuch amount as Parent may determine is rebona
necessary as indemnity against any claim that reapdde against it with respect to such Certificdie Exchange
Agent will issue in exchange for such lost, stademiestroyed Certificate the Merger Consideratielivérable in
respect thereof pursuant to this Agreement.

ARTICLE 1l
REPRESENTATIONS AND WARRANTIES OF COMPANY

Except (i) as disclosed in any report, schedulenfor other document filed with, or furnished tog SEC by
Company and publicly available prior to the datéhig Agreement (excluding, in each case, any déstcks set for
in any risk factor section and in any section ietato forward-looking statements to the extent thay are
cautionary, predictive or forward-looking in natyrer (ii) as disclosed in the disclosure schedtiie “ Company
Disclosure Scheduf§ delivered by Company to Parent prior to the estem of this Agreement (which schedule
sets forth, among other things, items the disclsidimnhich is necessary or appropriate either §poase to an
express disclosure requirement contained in a piavihereof or as an exception to one or more septations or
warranties contained in this Article 111, or to oaemore of Company’s covenants contained hereoviged,
however, that disclosure in any section of such schedudd apply only to the indicated Section of thisrAgment
except to the extent that it is reasonably appayerthe face of such disclosure that such discéosurelevant to
another Section of this Agreement, providddrther, that notwithstanding anything in this Agreementtte
contrary, (i) no such item is required to be sethfin such schedule as an exception to a repras@mior warranty
its absence would not result in the related repri@sien or warranty being deemed untrue or incameder the
standard established by Section 9.2 and (ii) theerimelusion of an item in such schedule as anmia@eto a
representation or warranty shall not be deemedianission that such item represents a material dixaepr
material fact,
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event or circumstance or that such item has haebatd be reasonably likely to have a Material AdecEffect (as
defined in Section 3.8) on Company), Company herepyesents and warrants to Parent as follows:

3.1 Corporate Organization

(a) Company is a corporation duly incorporatedidhalexisting and in good standing under the lafvthe
State of Delaware. Company has the requisite catpqrower and authority to own or lease all opitgperties and
assets and to carry on its business as it is navg l®nducted, and is duly licensed or qualifiedidobusiness in
each jurisdiction in which the nature of the busgeonducted by it or the character or locatiothefproperties and
assets owned or leased by it makes such licensiggadification necessary.

(b) True, complete and correct copies of the Redt&ertificate of Incorporation of Company (thedrfipany
Certificate”), and the Amended and Restated Bylaws of Comfdrey Company Bylaw¥), as in effect as of the
date of this Agreement, have previously been madéadle to Parent.

(c) Each Subsidiary of Company (i) is duly incormed or duly formed, as applicable to each suclsifiizy,
and validly existing and in good standing underléves of its jurisdiction of organization, (ii) h#ise requisite
corporate power and authority or other power antiaity to own or lease all of its properties arsdets and to
carry on its business as it is now being conduateti(iii) is duly licensed or qualified to do bus#s in each
jurisdiction in which the nature of the businesaducted by it or the character or location of thepgrties ant
assets owned or leased by it makes such licensiggadification necessary. As used in this Agreemie word “
Subsidiary’, when used with respect to either party, meanysbamk, corporation, partnership, limited liability
company or other organization, whether incorporategnincorporated, with respect to which suchypawns,
directly or indirectly, 50 percent or more of trepu#y interests or such party has the power tot&eéqercent or
more of the directors or equivalent governing pesso

(d) The minute books of Company previously madélaliz to Parent contain true, complete and correct
records of all meetings and other corporate acti@hd or taken since January 1, 2007 of its stolcldre and Board
of Directors and the audit committee of its Boaf®oectors.

3.2 Capitalization (a) The authorized capital stock of Company =ie®f 3,000,000,000 shares of common
stock, par value $1.33 sper share, of which, as of August 29, 2008 (theth@any Capitalization Dat®,
1,529,754,261 shares were issued and outstandidd%5000,000 shares of preferred stock, par \&lu@0 per
share (the “ Company Preferred Stdxkof which, as of the Company Capitalization Dgig50,000 shares are
designated as “Floating Rate Non-Cumulative Prete8tock, Series 1", 21,000 of which were outstagydi
(il) 50,000 shares are designated as “Floating RateCumulative Preferred Stock, Series2r,000 of which wer
outstanding, (iii) 43,333 shares are designate®.835% Non-Cumulative Preferred Stock, Series23,000 of
which were outstanding, (iv) 23,333 shares aregihesed as “Floating Rate Non-Cumulative Preferredis
Series 4", 20,000 of which were outstanding; (v)0OBO shares of Preferred Stock are designatedlaatiftg Rate
Non-Cumulative Preferred Stock, Series 5”, 50,000 bfcly were outstanding, (vi) 65,000 shares are deségl as
“6.70% Non-Cumulative Perpetual Preferred StockieSes”, 65,000 of which were outstanding, (vii),&00 shares
are designated as “6.25% Non-Cumulative PerpetudéPed Stock, Series 7”, 50,000 of which werestartding,
(viii) 97,750 shares are designated as “8.625% Nomulative Preferred Stock, Series 8", 89,100 oicivlwere
outstanding (clauses (i) through (viii) collectiyethe “ Specified Seri€§, (ix) 66,000 shares are designated as
“9.00% Non-Voting Mandatory Convertible Non-Cumiat Preferred Stock, Series 1”, none of which were
outstanding, (x) 12,000 shares are designated.@8%®Non-Voting Mandatory Convertible Non-Cumulativ
Preferred Stock, Series 2", 12,000 of which wersstamding and (xi) 5,000 shares are designate8.88% Non-
Voting Mandatory Convertible Non-Cumulative PreéstiStock, Series 3”, 5,000 of which were outstagdin
(clauses (x) and (xi) collectively, the “ ConveltitSeries’). As of the Company Capitalization Date, the Camp
held 432,087,182 shares of Company Common Stoitk freasury. As of the Company Capitalization Date
shares of Company Common Stock or Company Pref&tack were reserved for issuance except for
() 214,909,111 shares of Company Common Stockveddor issuance in connection with existing avgandder
employee benefit, stock option and dividend reitmest and stock purchase plans and 83,849,895sshfire
Company Common Stock reserved for issuance in atiomewith future awards that have not yet beenenaater
employee
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benefit, stock option and dividend reinvestment stegdk purchase plans, (ii) 1,778,120 shares of fizmy
Common Stock reserved for issuance in connectitim Bchangeable Shares issued by Merrill Lynch & Co
Canada Ltd, (jii) 31,788,990 shares of Company Comgtock reserved for issuance upon the conveofitre
Company’s zero-coupon contingent convertible detafuid Yield Option Notes), and (iv) an aggregafe o
58,585,859 shares of Company Common Stock reséovéssuance upon conversion of the series of Coypa
Preferred Stock listed in clauses (ix), (x) and @fithe first sentence of this paragraph. As efdlate of this
Agreement, 304,421,097 shares of Company Commak Stere reserved for issuance pursuant to the Shmtion
Agreement. All of the issued and outstanding shaf€ompany Common Stock have been duly author@ret
validly issued and are fully paid, nonassessaldefie of preemptive rights, with no personal ligpittaching to
the ownership thereof. As of the date of this Agreat, no bonds, debentures, notes or other indeésschaving tt
right to vote on any matters on which shareholdéGompany may vote (* Voting Deb} are issued or
outstanding. As of the date of this Agreement, pkpairsuant to this Agreement, and other than fogé in
Section 3.2(a) of the Company Disclosure SchedlaéeCompany does not have and is not bound by atsyamdin
subscriptions, options, warrants, calls, rightsngotments or agreements of any character callinghf® purchase
issuance of, or the payment of any amount basedrgnshares of Company Common Stock, Company Peefer
Stock, Voting Debt or any other equity securiti@&€ompany or any securities representing the tigiurchase or
otherwise receive any shares of Company CommorkS@ampany Preferred Stock, Voting Debt or otheritgg
securities of Company. As of the date of this Agrest, except pursuant to this Agreement, and dhzar as set
forth in Section 3.2(a) of the Company Disclosucd&lule, there are no contractual obligations ah@any or any
of its Subsidiaries (I) to repurchase, redeem lbetise acquire any shares of capital stock of Gompr any
equity security of Company or its Subsidiaries y aecurities representing the right to purchasatlogrwise
receive any shares of capital stock or any otheitygecurity of Company or its Subsidiaries o fursuant to
which Company or any of its Subsidiaries is or ddu required to register shares of Company cagiivek or othe
securities under the Securities Act of 1933, asralaé (the “ Securities A¢j.

(b) Within five business days following the datedwd, Company shall have provided Parent with a,tru
complete and correct list of the aggregate numbshares of Company Common Stock issuable upoexaeise
of each Company Option and settlement of each CoynB&U, Company Cap Unit and Company Deferred Equit
Unit granted under the Company Stock Plans, Comg@apyPlan or Company Deferred Equity Unit Plans$ wexe
outstanding as of the Company Capitalization Datkthe weighted average exercise price for the Gomyp
Options. Other than the Company Options, ComparsirReed Shares, Company RSUs, Company Cap Units an
Company Deferred Equity Units that are outstandis@f the Company Capitalization Date, no othertgdased
awards are outstanding as of the Company Capitaiz®ate. Since the Company Capitalization Dateugh the
date hereof, the Company has not (i) issued orcbaged any shares of Company Common Stock, Company
Preferred Stock, Voting Debt or other equity sd@siof Company, other than the issuance of ster€e@mpany
Common Stock in connection with the exercise of @any Options or settlement of the Company RSUs, [i2om
Cap Units or Company Deferred Equity Units grantader the Company Stock Plans, Company Cap Plan or
Company Deferred Equity Unit Plans that were ountitag on the Company Capitalization Date or (i$uied or
awarded any options, stock appreciation rightdriotsd shares, restricted stock units, deferradtgainits, awards
based on the value of Company capital stock oradingr equity-based awards under any of the ComBamgk
Plans.

(c) Except for any director qualifying shares,dlthe issued and outstanding shares of capiteksipother
equity ownership interests of each Subsidiary ah@any are owned by Company, directly or indiredilge and
clear of any liens, pledges, charges, claims aodrig interests and similar encumbrances (* Li8nsnd all of
such shares or equity ownership interests arealulyorized and validly issued and are fully pamhassessable a
free of preemptive rights. No Subsidiary of Compéaag or is bound by any outstanding subscriptiop8ons,
warrants, calls, commitments or agreements of &ayacter calling for the purchase or issuance pishares of
capital stock or any other equity security of s&elsidiary or any securities representing the tigipurchase or
otherwise receive any shares of capital stock pragimer equity security of such Subsidiary.
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3.3 _Authority; No Violation (a) Company has full corporate power and authoi execute and deliver this
Agreement and the Stock Option Agreement and tsummate the transactions contemplated hereby anelh
The execution and delivery of this Agreement aredStock Option Agreement and the consummationeof th
transactions contemplated hereby and thereby @imduthe Certificate Amendment) have been dulyidabnd
unanimously approved by the Board of Directors ofpany. Such unanimous approval by the Board afddors i:
sufficient to render inapplicable the provisionsSefction 3 of Article VII of the Company CertifieatThe Board of
Directors of Company has determined unanimouslittia Agreement is advisable and in the best é@stisrof
Company and its stockholders and has directedhiaf\greement be submitted to Company’s stockhsl
approval and adoption at a duly held meeting ohstockholders and has adopted a resolution téotkegoing
effect. Except for the approval and adoption of thgreement by the affirmative vote of the holdefra majority of
the outstanding shares of Company Common Stocleshtd vote at such meeting, no other corporabvegedings
on the part of Company are necessary to approsetrieement or the Stock Option Agreement or tcsaormate
the transactions contemplated hereby or therehig. A@reement and the Stock Option Agreement haee loely
and validly executed and delivered by Company asdyming due authorization, execution and delibgriparent
and Merger Sub) constitute the valid and bindinkigaltions of Company, enforceable against Company i
accordance with their terms (except as may beduinity bankruptcy, insolvency, fraudulent transfieoratorium,
reorganization or similar laws of general applitigbrelating to or affecting the rights of creditogenerally and
subject to general principles of equity (the * Bargtcy and Equity Exceptio)).

(b) Neither the execution and delivery of this Agreent or the Stock Option Agreement by Companytimer
consummation by Company of the transactions conltgegbhereby or thereby, nor compliance by Comjitly
any of the terms or provisions of this Agreementher Stock Option Agreement, will (i) violate angopision of the
Company Certificate or Company Bylaws or (ii) asswgrthat the consents, approvals and filings refito in
Section 3.4 are duly obtained and/or made, (A)at@hny law, judgment, order, injunction or de@pplicable to
Company, any of its Subsidiaries or any of thespective properties or assets or (B) violate, ¢onfiith, result in
breach of any provision of or the loss of any b#nefder, constitute a default (or an event whigith notice or
lapse of time, or both, would constitute a defaultjler, result in the termination of or a righte@fmination or
cancellation under, accelerate the performancenejby, or result in the creation of any Lien ugoty of the
respective properties or assets of Company or ity Subsidiaries under, any of the terms, coadgior provision
of any note, bond, mortgage, indenture, deed sf tlicense, lease, franchise, permit, Company i@&ation
Document, agreement, bylaw or other instrumentatigation to which Company or any of its Subsidéaris a part
or by which any of them or any of their respectiveperties or assets is bound.

3.4 Consents and Approval€Except for (i) filings of applications and na&with, and receipt of consents,
authorizations, approvals, exemptions or nonolgestfrom, the Securities and Exchange Commissian“(6EC
"), NYSE, non-U.S. and state securities authorjtilke Financial Industry Regulatory Authority (“NHRA "), the
Commodities and Futures Trading Commission (* CF),@Ghe Federal Energy Regulatory Commission (* EER,
applicable securities, commodities and futures argks, the United Kingdom Financial Services Authgt FSA
"), and other industry self-regulatory organizatidh SRQO"), (ii) the filing of an application (the “ BHCA
Application”) with the Board of Governors of the Federal Resebystem (the “ Federal Reserve Bggrdnder
Section 4 of the Bank Holding Company Act of 1986 amended (the_* BHC Attand approval of such
application, (iii) the filing of any required apgditions with the Federal Deposit Insurance Corpmrdthe “ FDIC
"), the Utah Department of Financial Institutiotisg New York State Banking Division and any other
non-U.S., federal or state banking, consumer fisanortgage banking, insurance or other regulagalf;
regulatory or enforcement authorities or any cquatininistrative agencies or commissions or otle@eghimental
authorities or instrumentalities (each a “ GoverntakEntity”) and approval of or non-objection to such
applications, filings and notices (taken togethéhhe items listed in clauses (i) and (ii), thR&gulatory
Approvals”), (iv) the filing with the SEC of a Proxy Statenten definitive form relating to the respective etiags
of Company’s and Parent’s stockholders to be helbhnection with this Agreement and the transastio
contemplated by this Agreement (the “ Joint Protat@nent) and of a registration statement on Form S-4 {the
Form S4 ") in which the Joint Proxy Statement will be inded as a prospectus, and declaration of effectbzeak
the Form S-4, (v) the filing of the
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Certificate of Merger with the Secretary of Stat¢he State of Delaware pursuant to the DGCL, &y notices to
or filings with the Small Business Administratiadhé “ SBA"), (vii) any notices or filings required under the
Hart-Scott-Rodino Antitrust Improvements Act of 89as amended (the “ HSR Agtand the antitrust laws and
regulations of any non-U.S. jurisdiction and (véich filings and approvals as are required to @deror obtained
under the securities or “Blue Sky” laws of variatates in connection with the issuance of the shafr®arent
Common Stock pursuant to this Agreement and appaodveting of such Parent Common Stock on the NEY 80
consents or approvals of or filings or registrasiovith any Governmental Entity are necessary imeotion with th
consummation by Company of the Merger and the dthasactions contemplated by this Agreement oStoek
Option Agreement. No consents or approvals oflimgi or registrations with any Governmental Enétg
necessary in connection with the execution anaréeliby Company of this Agreement or the Stock Qpti
Agreement.

3.5 Reports; Reqgulatory Matters

(a) Company and each of its Subsidiaries have ¥iffiled all reports, registrations, statements and
certifications, together with any amendments rezgfiio be made with respect thereto, that they wesyeired to file
since January 1, 2006 with (i) FINRA, (ii) the SH@) the Office of Thrift Supervision (the “* OT3J, (iv) the
FDIC, (v) the NYSE, (vi) any state consumer fingrmoertgage banking or insurance regulatory autharitagency
(vii) any non-U.S. regulatory authority and (vidhy SRO (collectively, “ Regulatory Agencig§sand with each
other applicable Governmental Entity, and all ottegrorts and statements required to be filed bynthiece
January 1, 2006, including any report or statemexptired to be filed pursuant to the laws, rulesegulations of th
United States, any state, any non-U.S. entitygny Regulatory Agency or other Governmentaltignéind have pai
all fees and assessments due and payable in camm#wtrewith. Except for normal examinations cartdd by a
Regulatory Agency or other Governmental Entityhia brdinary course of the business of Company tnd i
Subsidiaries, no Regulatory Agency or other Govemial Entity has initiated since January 1, 2006as pending
any proceeding, enforcement action or, to the kedgeé of Company, investigation into the busineiss|asures or
operations of Company or any of its Subsidiariésc&January 1, 2006, no Regulatory Agency or other
Governmental Entity has resolved any proceedinfpreement action or, to the knowledge of Company,
investigation into the business, disclosures oratpans of Company or any of its Subsidiaries. €iemo
unresolved, or, to Company’s knowledge, threatemigéidism, comment, exception or stop order by Regulatory
Agency or other Governmental Entity with respecaty report or statement relating to any examinatiar
inspections of Company or any of its Subsidiar&rce January 1, 2006, there have been no formafamal
inquiries by, or disagreements or disputes witly, Ragulatory Agency or other Governmental Entityhwiespect t
the business, operations, policies or procedur&€voafpany or any of its Subsidiaries (other thamadr
examinations conducted by a Regulatory Agency loeroGovernmental Entity in Company’s ordinary ceun$
business).

(b) Neither Company nor any of its Subsidiariesubject to any cease-and-desist or other ordesroval or
informal enforcement action issued by, or is ayp#rtany written agreement, consent agreement anorendum of
understanding with, or is a party to any commitnetier or similar undertaking to, or is subjectitwy order or
directive by, or has been ordered to pay any aiihey penalty by, or has been since January 1, 2086ipient of
any supervisory letter from, or since January D628as adopted any policies, procedures or boaddutions at the
request or suggestion of, any Regulatory Agenaytioer Governmental Entity that currently restrimtsaffects in
any material respect the conduct of its businesto(@ompany’s knowledge that, upon consummatiothef
Merger, would restrict in any material respecte¢baduct of the business of Parent or any of itssiligries), or tha
in any material manner relates to its capital adeguits ability to pay dividends, its credit, riskanagement or
compliance policies, its internal controls, its ragament or its business, other than those of gesgptication that
apply to similarly situated companies or their Sdiasies (each item in this sentence, a * CompaegRatory
Agreement), nor has Company or any of its Subsidiaries begvised since January 1, 2006 by any Regulatory
Agency or other Governmental Entity that it is ddesing issuing, initiating, ordering, or requestiany such
Company Regulatory Agreement. The Company and ekith subsidiaries are currently in compliancetwatl
applicable laws and regulations relating to cagitldquacy and, to the knowledge of Company, thasenbt been
any event or
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occurrence since January 1, 2006 that would rasalidetermination that Merrill Lynch Bank & Trusb., FSB or
Merrill Lynch Bank USA is not “well capitalized” es matter of applicable banking law.

(c) Company has previously made available to Pamemtccurate and complete copy of each (i) final
registration statement, prospectus, report, sckeeahd definitive proxy statement filed with or figimed to the SEC
by Company or any of its Subsidiaries pursuanh&Securities Act or the Securities Exchange AdiS#4, as
amended (the “ Exchange Adtsince January 1, 2006 (the * Company SEC Repgpdad prior to the date of this
Agreement and (ii) communication mailed by Comptmigs stockholders since January 1, 2006 and foitiie
date of this Agreement. No such Company SEC Repardmmunication, at the time filed, furnished or
communicated (and, in the case of registratiorestahts and proxy statements, on the dates of efeeiss and the
dates of the relevant meetings, respectively),ainatl any untrue statement of a material fact dttechto state any
material fact required to be stated therein or s&asy in order to make the statements made théndight of the
circumstances in which they were made, not misiegdixcept that information as of a later date fmibre the da
of this Agreement) shall be deemed to modify infation as of an earlier date. As of their respeatiztes, all
Company SEC Reports complied as to form in all nelteespects with the published rules and regotetiof the
SEC with respect thereto. Each current Subsidityampany that has filed since January 1, 2006 a
Form S-3 registration statement with the SEC mimetsequirements for the use of Form S-3, and eotevas
occurred that would reasonably be expected totrasilorm S-3 eligibility requirements no longeiirmge satisfied
by any such Subsidiary. No executive officer of @amy has failed in any respect to make the ceatifins
required of him or her under Section 302 or 90&hefSarbanes-Oxley Act of 2002 (the * Sarba@etey Act”).

3.6 Financial Statements

(a) The financial statements of Company and itssilidiries included (or incorporated by referencethe
Company SEC Reports (including the related notégrevapplicable) (i) have been prepared from, aadna
accordance with, the books and records of Compadyta Subsidiaries, (ii) fairly present in all regal respects tt
consolidated results of operations, cash flowsnghka in stockholders’ equity and consolidated fonarposition of
Company and its Subsidiaries for the respectivaafiperiods or as of the respective dates theegifogth (subject i
the case of unaudited statements to recurring gedraudit adjustments normal in nature and amo(iit;omplied
as to form, as of their respective dates of filvith the SEC, in all material respects with apdiesaccounting
requirements and with the published rules and eguis of the SEC with respect thereto, and (ivehaeen
prepared in accordance with U.S. generally acceqptedunting principles (* GAAP) consistently applied during
the periods involved, except, in each case, asabell in such statements or in the notes therét®bdoks and
records of Company and its Subsidiaries have a@hare being, maintained in all material respiecéscordance
with GAAP and any other applicable legal and actiogirequirements. Deloitte & Touche LLP has naigaed or
been dismissed as independent public accountafisrmpany as a result of or in connection with aisagreemen
with Company on a matter of accounting principlesmctices, financial statement disclosure or glscope or
procedure.

(b) Neither Company nor any of its Subsidiaries du@g material liability or obligation of any natundatsoeve
(whether absolute, accrued, contingent, determidetrminable or otherwise and whether due or tofne due),
except for (i) those liabilities that are reflecmdreserved against on the consolidated balareet sii Company
included in its Quarterly Report on Form 10-Q foe fiscal quarter ended June 27, 2008 (includingraes
thereto) and (ii) liabilities incurred in the ordity course of business consistent with past peasiiece June 27,
2008 or in connection with this Agreement and thagactions contemplated hereby.

(c) The records, systems, controls, data and irddom of Company and its Subsidiaries are recorsteaed,
maintained and operated under means (includingeegfronic, mechanical or photographic process thédre
computerized or not) that are under the excluswearship and direct control of Company or its Sdiasies or
accountants (including all means of access thenetictherefrom), except for any non-exclusive owmigrand non-
direct control that would not reasonably be exptbehave a material adverse effect on the sysfanteynal
accounting controls described below in this Sec8di{c). Company (x) has implemented and maintdisdosure
controls and procedures (as defined in Rule 13a)1d(the Exchange

A-12




Table of Contents

Act) to ensure that material information relatiogdompany, including its consolidated Subsidiariesyade known
to the chief executive officer and the chief finmhofficer of Company by others within those eett and (y) has
disclosed, based on its most recent evaluatiom fiithe date hereof, to Company’s outside audaocsthe audit
committee of Companyg’Board of Directors (i) any significant deficieesiand material weaknesses in the desi
operation of internal controls over financial refrg (as defined in Rule 13a-15(f) of the ExchaAgé) which are
reasonably likely to adversely affect Company’digbio record, process, summarize and report fien
information and (ii) any fraud, whether or not mratk that involves management or other employeles have a
significant role in Company'’s internal controls ofi@ancial reporting. These disclosures were maderiting by
management to Company’s auditors and audit comeiteopy of which has previously been made aMailab
Parent. As of the date hereof, there is no reasbelieve that Company’s outside auditors, chiefoexive officer
and chief financial officer will not be able to githe certifications and attestations requiredyamsto the rules and
regulations adopted pursuant to Section 404 oStirbanes-Oxley Act, without qualification, when nexe.

(d) Since December 28, 2007, (i) neither Compamyamy of its Subsidiaries nor, to the knowledge of
Company, any director, officer, employee, audigmcountant or representative of Company or antsof i
Subsidiaries has received or otherwise had or bdaknowledge of any material complaint, allegatassertion or
claim, whether written or oral, regarding the ag@ting or auditing practices, procedures, methodekgr methods
of Company or any of its Subsidiaries or their exdye internal accounting controls, including angterial
complaint, allegation, assertion or claim that Camypor any of its Subsidiaries has engaged in tpredile
accounting or auditing practices, and (ii) no atéy representing Company or any of its Subsidigviégther or not
employed by Company or any of its Subsidiaries,rbpsrted evidence of a material violation of séi=s laws,
breach of fiduciary duty or similar violation by @pany or any of its officers, directors, employeeagents to the
Board of Directors of Company or any committee ¢loéior to any director or officer of Company.

3.7 Brokets Fees Neither Company nor any of its Subsidiariesaroy of their respective officers, directors,
employees or agents has utilized any broker, fiodéinancial advisor or incurred any liability fany brokers fees
commissions or finder’s fees in connection with Eherger or any other transactions contemplatechtsy t
Agreement, other than as set forth in Section Btli@Company Disclosure Schedule and pursuamtter|
agreements, true, complete and correct copies whwtave been previously delivered to Parent.

3.8 _Absence of Certain Changes or Events) Since June 27, 2008, no event or events beaarred that
have had or would reasonably be expected to hither éndividually or in the aggregate, a Matedalverse Effect
on Company. As used in this Agreement, the termatdvial Adverse Effectmeans, with respect to Parent or
Company, as the case may be, a material adversg eff (i) the financial condition, results of ogi@wns or
business of such party and its Subsidiaries takenvahole (_providedhowever, that, with respect to clause (i), a
“Material Adverse Effect” shall not be deemed tolirde effects to the extent resulting from (A) ches, after the
date hereof, in GAAP or regulatory accounting regmients applicable generally to companies in tdastries in
which such party and its Subsidiaries operatectBnges, after the date hereof, in laws, rulesilagigns or the
interpretation of laws, rules or regulations by @mmental Authorities of general applicability wnepanies in the
industries in which such party and its Subsidiadsrate, (C) actions or omissions taken with thar pvritten
consent of the other party or expressly requirethizyAgreement, (D) changes in global, nationalegional
political conditions (including acts of terrorismwar) or general business, economic or market itiond,
including changes generally in prevailing interggés, currency exchange rates, credit marketpaoel levels or
trading volumes in the United States or foreigrusides markets, in each case generally affectigindustries in
which such party or its Subsidiaries operate antliding changes to any previously correctly appasdet marks
resulting therefrom, (E) the execution of this Agreent or the public disclosure of this Agreemerther
transactions contemplated hereby, including actoofpetitors or losses of employees to the exgmnitlting
therefrom, (F) failure, in and of itself, to meeatreings projections, but not including any undewycauses thereof
or (G) changes in the trading price of a party’siomn stock, in and of itself, but not including amyderlying
causes, except, with respect to clauses (A), (B)(Bx), to the extent that the effects of such cleasg
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disproportionately adverse to the financial cowditiresults of operations or business of such @antyits
Subsidiaries, taken as a whole, as compared to otinepanies in the industry in which such party &sd
Subsidiaries operate) or (ii) the ability of sudrty to timely consummate the transactions contataglby this
Agreement.

(b) Since June 27, 2008 through and including #te df this Agreement, Company and its Subsididria®
carried on their respective businesses in all naterspects in the ordinary course of businessistent with their
past practice.

(c) Since June 27, 2008 through and including #te df this Agreement, neither Company nor anysof i
Subsidiaries has (i) except for (A) normal incresafeg or payments to employees (other than offiselgect to the
reporting requirements of Section 16(a) of the Exgje Act (the “ Executive Officef$) made in the ordinary
course of business consistent with past practi¢Bas required by applicable law or contractuaigations
existing as of the date hereof, increased the wagéaries, compensation, pension, or other frbeyeefits or
perquisites payable to any Executive Officer oeotmployee or director from the amount thereddffact as of
June 27, 2008, granted any severance or termingéignentered into any contract to make or grantsaverance or
termination pay (in each case, except as requindéruthe terms of agreements or severance plded tis
Section 3.11 of the Company Disclosure Schedul@ afect as of the date hereof ), or paid anjyhdamus in
excess of $1,000,000 other than the customary grdubonuses in amounts consistent with past peaatid other
than the monthly incentive payments made to firaredlvisors under current Company programs, (aptgd any
options to purchase shares of Company Common Sangikiestricted shares of Company Common Stockpr a
right to acquire any shares of its capital stoclary right to payment based on the value of Comsasapital
stock, to any Executive Officer or other employeelicector other than grants to employees (othan txecutive
Officers) made in the ordinary course of businesssistent with past practice under the CompanykSadans or
grants relating to shares of Company Common Stdtkan aggregate value for all such grants of feas
$1 million for any individual, (iii) changed anynfincial accounting methods, principles or practaf@Sompany or
its Subsidiaries affecting its assets, liabilittebusinesses, including any reserving, renewed¢sidual method,
practice or policy, (iv) suffered any strike, watoppage, slow-down, or other labor disturbancéy)except for
publicly disclosed ordinary dividends on the Comp@&ommon Stock or Company Preferred Stock and exoep
distributions by wholly-owned Subsidiaries of Compa&o Company or another wholly-owned Subsidiary of
Company, made or declared any distribution in @adtind to its stockholder or repurchased any shaféts capita
stock or other equity interests.

3.9 Legal Proceedings(a) Neither Company nor any of its Subsidiai$es party to any, and there are no
pending or, to Compang’knowledge, threatened, legal, administrativeitratflor other proceedings, claims, actic
suits or governmental or regulatory investigatiohany nature against Company or any of its Subsibs or to
which any of their assets are subject.

(b) There is no judgment, settlement agreemengromdjunction, decree or regulatory restrictioth@ than
those of general application that apply to simylaituated savings and loan holding companiesair Bubsidiaries
imposed upon Company, any of its Subsidiaries @atisets of Company or any of its Subsidiarieth@tr upon
consummation of the Merger, would apply to Parergry of its Subsidiaries).

3.10 Taxes and Tax Returns

(a) Each of Company and its Subsidiaries has dudytanely filed (including all applicable extensg)rall
material Tax Returns required to be filed by itasrprior to the date of this Agreement (all suck Returns being
accurate and complete in all material respects) pla#d all Taxes shown thereon as arising and higspaid or
made provision for the payment of all material Tageat have been incurred or are due or claimée tdue from it
by federal, state, foreign or local taxing authesitother than Taxes that are not yet delinqueat®being contestt
in good faith, have not been finally determined hade been adequately reserved against under GRA¢federal
state and local income Tax Returns of Company @ngubsidiaries have been examined by the Int&eatnue
Service (the “ IRS) or other relevant taxing authority for all yedaosand including 2001, and any liability with
respect thereto has been satisfied or any liahilitih respect to deficiencies asserted as a re$slich examination
is covered by reserves that are

A-14




Table of Contents

adequate under GAAP. There are no material dispéeding, or written claims asserted, for Taxeassessments
upon Company or any of its Subsidiaries for whidmpany does not have reserves that are adequate GAAP.
Neither Company nor any of its Subsidiaries is iyp@ or is bound by any Tax sharing agreemerrangemen
(other than such an agreement or arrangement é&aljibetween or among Company and its Subsidipri&gghin
the past five years (or otherwise as part of arffta series of related transactions)” within theaming of

Section 355(e) of the Code of which the Mergeillss a part), neither Company nor any of its Subsiés has been
a “distributing corporation” or a “controlled con@tion” in a distribution intended to qualify under Sect®sb(a) o
the Code. Neither Company nor any of its Subsieais required to include in income any adjustnpemsuant to
Section 481(a) of the Code, no such adjustmenbéas proposed by the IRS and no pending requepefanission
to change any accounting method has been subrbyt€bmpany or any of its Subsidiaries. Neither Campnor
any of its Subsidiaries has participated in aélistransaction” within the meaning of Treasury

Regulation Section 1.6011-4(b)(2) subsequent tb snamsaction becoming listed.

(b) As used in this Agreement, the term “ Tax “ Taxes” means (i) all federal, state, local, and foreign
income, excise, gross receipts, gross incom&atmtem, profits, gains, property, capital, sales, tranaise,
payroll, employment, severance, withholding, dytiengibles, franchise, backup withholding, vadukled and
other taxes, charges, levies or like assessmegashter with all penalties and additions to tax emerest thereon
and (ii) any liability for Taxes described in clau$) above under Treasury Regulation Section 23&Qr any
similar provision of state, local or foreign laway a transferee or successor or by contract.

(c) As used in this Agreement, the term “ Tax Retumeans a report, return or other information (uithg
any amendments) required to be supplied to a govemtal entity with respect to Taxes including, vehpermitted
or required, combined or consolidated returns forgroup of entities that includes Company or ahyso
Subsidiaries.

(d) Without regard to this Agreement or the Stogki@n Agreement, Company has not undergone any
“ownership change” within the meaning of Sectio2 88the Code and, other than as a result of anisitign by
Company or any of its Subsidiaries, the availapiit any net operating loss and other carryovesslabie to
Company or its Subsidiaries has not been affecgefidations 382, 383 or 384 of the Code or by thEYSR
limitations of Treasury Regulation Sections 1.1202-1.1502-21T or 1.1502-22.

(e) Company and its Subsidiaries have compliedl imaterial respects with all applicable laws riglgtto the
payment and withholding of Taxes (including withtiog of Taxes pursuant to Sections 1441, 1442 0@ 8&f the
Code or any comparable provision of any state | locéoreign laws) and have, within the time andhie manner
prescribed by applicable law, withheld from anddpaier all amounts required to be so withheld aaid pver
under applicable laws.

3.11 Employee Matters

(a) Section 3.11 of the Company Disclosure Sche@uitéch shall be delivered by Company to Parenhiwit
five business days following the date hereof), fmth a true, complete and correct list of eachemal “employee
benefit plan” as defined in Section 3(3) of the Emgpe Retirement Income Security Act of 1974, asmded (
ERISA"), whether or not subject to ERISA, and each mat@mployment, consulting, bonus, incentive oredefd
compensation, vacation, stock option or other gejpgised, severance, termination, retention, chahgentrol,
profit-sharing, fringe benefit or other similar plan, parg, agreement or commitment, whether written aevritten,
for the benefit of any employee, former employeesalor or former director of Company or any of$sbsidiaries
entered into, maintained or contributed to by Conypar any of its Subsidiaries or to which Companywy of its
Subsidiaries is obligated to contribute, or withpect to which Company or any of its Subsidiarias dny liability,
direct or indirect, contingent or otherwise (indhglany liability arising out of an indemnificatipguarantee, hold
harmless or similar agreement) or otherwise progdienefits to any current, former or future empkyofficer or
director of Company or any of its Subsidiariesmaty beneficiary or dependent thereof (such plargrams,
agreements and commitments, herein referred toeals€ompany Benefit Plari}.
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(b) Except as would not, individually or in the aggate, reasonably be expected to have a Matediatise
Effect, (i) each of the Company Benefit Plans hesnboperated and administered in all material etspeth
applicable law, including, but not limited to, ERIShe Code and in each case the regulations thdezu(ii) each
Company Benefit Plan intended to be “qualified”hirit the meaning of Section 401(a) of the Code kasived a
favorable determination letter from the Internav®aue Service, or has pending an application foh su
determination from the Internal Revenue Servicé waspect to those provisions for which the remeati@ndment
period under Section 401(b) of the Code has natedpand, to the knowledge of the Company, themoi any
reason why any such determination letter shouldelaeked; (iii) with respect to each Company Benefén that is
subject to Title IV or Section 302 of ERISA or Sent412 or 4971 of the Code, as of the last dajphefmost recent
plan year ended prior to the date hereof, the d@ellyadetermined present value of all “benefitlilities” within the
meaning of Section 4001(a)(16) of ERISA did notematthe then current value of assets of such Coyripanefit
Plan or, if such liabilities did exceed such asséis amount thereof was properly reflected orfitigncial
statements of Company or its applicable Subsidiagyiously filed with the SEC; (iv) no Company Bé&helan
provides benefits, including, without limitatioreath or medical benefits (whether or not insuredt}) respect to
current or former employees or directors of the @any or any Company Subsidiary beyond their retinenor
other termination of service, other than (1) cogermandated by applicable law or (2) death benefitsetirement
benefits under any “employee pension plan” (as sewch is defined in Section 3(2) of ERISA); (v) @ontrolled
Group Liability has been incurred by the Compangoapany Subsidiary or any of their respective ERIS
Affiliates that has not been satisfied in full, amalcondition exists that presents a risk to then@any, a Company
Subsidiary or any of their respective ERISA Affika of incurring any such liability; (vi) neithdret Company nor
any Company Subsidiary contributes on behalf ofleyges of the Company or any Company Subsidiagy to
“multiemployer pension plan” (as such term is de€inn Section 3(37) of ERISA) or a plan that has twmore
contributing sponsors at least two of whom areumster common control, within the meaning of Sect663 of
ERISA,; (vii) all contributions or other amounts éje by the Company or a Company Subsidiary wisheet to
each Company Benefit Plan in respect of curreiprior plan years have been paid or accrued in decme with
generally accepted accounting principles; (viiikimer the Company nor a Company Subsidiary hasgatm a
transaction in connection with which the Compang @ompany Subsidiary reasonably could be sulgegither a
civil penalty assessed pursuant to Section 40D2(ibof ERISA or a material tax imposed pursuanection 497
or 4976 of the Code; and (ix) there are no pendimgatened or anticipated claims (other than neutiaims for
benefits) by, on behalf of or against any of thenpany Benefit Plans or any trusts related therdtizhvcould
reasonably be expected to result in any liabilitthe Company or any Company Subsidiary.

(c) Each Company Benefit Plan that is a “nonquedifileferred compensation plan” within the meaning o
Section 409A(d)(1) of the Code (a “ Nonqualifiedf&reed Compensation Pldhand any award thereunder, in each
case that is subject to Section 409A of the Codeblean operated in compliance in all material retsp&ith
Section 409A of the Code since January 1, 200&dapon a good faith, reasonable interpretation of
(A) Section 409A of the Code and (B)(1) the prombaerd final Treasury Regulations issued thereuadér
(2) Internal Revenue Service Notice 2005-1, alksgjuent Internal Revenue Service Notices and attetm
guidance on Section 409A of the Code.

(d) Except as would not, individually or in the aggate, reasonably be expected to have a Matediatise
Effect, all Company Options have been granted mul@nce with the terms of the applicable Compaeydit
Plans, with applicable law, and with the applicairevisions of the Company Certificate and CompByplaws as il
effect at the applicable time, and all such Comp@aptions are accurately disclosed as required usylgiicable lav
in the Company SEC Reports, including the finansiatements contained therein or attached thefesménded or
superseded by a filing with the SEC made priohtodate of this Agreement, as so amended or sujestse

(e) Neither the execution or delivery of this Agremnt nor the consummation of the transactions copiteted
by this Agreement will, either alone or in conjunatwith any other event, (i) result in any mategayment or
benefit becoming due or payable, or required tprogided, to any director, employee or independentractor of
Company or any of its Subsidiaries or to such iidlials in the aggregate,
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(i) materially increase the amount or value of &eyefit or compensation otherwise payable or reguo be
provided to any such director, employee or indepahdontractor, (iii) result in the acceleratiorttoé time of
payment, vesting or funding of any such benefit@ampensation or (iv) result in any material limaton the right
of Company or any of its Subsidiaries to amend gaar, terminate any Company Benefit Plan or rdlatest. No
Company Benefit Plan provides for the reimbursenoéeixcise Taxes under Section 4999 of the Codmpr
income Taxes under the Code.

(f) No labor organization or group of employeestef Company or any of its subsidiaries has madendipg
demand for recognition or certification, and thare no representation or certification proceedorgsetitions
seeking a representation proceeding presently pgratithreatened to be brought or filed, with traidhal Labor
Relations Board or any other labor relations tradwr authority. There are no organizing activitistsikes, work
stoppages, slowdowns, lockouts, material arbitnatior material grievances, or other material latigputes pendir
or threatened against or involving the Companynyra its subsidiaries. Except as would not, indially or in the
aggregate, reasonably be expected to have a Maeharse Effect, each of the Company and its Slises is in
compliance in all material respects with all apglite laws and collective bargaining agreementsesyy
employment and employment practices, terms andittionsl of employment, wages and hours and occupalio
safety and health.

(9) “ Controlled Group Liability” means any and all liabilities (i) under Title IVBRISA, (ii) under
Section 302 of ERISA, (iii) under Sections 412 d8d1 of the Code, and (iv) as a result of a faitoreomply with
the continuation coverage requirements of Sectitined seq. of ERISA and section 4980B of the Code.

(h) “ ERISA Affiliate” means any entity if it would have ever been considi@ single employer with the
Company under ERISA Section 4001(b) or part ofsdume “controlled group” as the Company for purpages
ERISA Section 302(d)(8)(C) or Code Sections 414h(c) or a Member of an affiliated service groop purposes
of Code Section 414(m).

3.12 Compliance with Applicable Law(a) Company and each of its Subsidiaries hdlicehses, franchises,
permits and authorizations necessary for the lasdaduct of their respective businesses under arglipnt to eac
and have complied in all respects with and ardmdefault in any respect under any, law, ruleptagon or legal
requirement applicable to Company or any of itssHiibries.

(b) Company and each of its Subsidiaries has plppdministered all accounts for which it acts d&laciary,
including accounts for which it serves as a trustgent, custodian, personal representative, garardonservator (
investment advisor, in accordance with the termbefgoverning documents and applicable law. Ndr@oonpany
any of its Subsidiaries, or any director, officeremnployee of Company or of any of its Subsidiahias committed
any breach of trust or fiduciary duty with respicany such fiduciary account and the accountingefch such
fiduciary account are true and correct and acclyratflect the assets of such fiduciary account.

3.13 Certain Contracts(a) Neither Company nor any of its Subsidiaises party to or bound by any contri
arrangement, commitment or understanding (whethigtew or oral) (i) that is a “material contraci such term is
defined in Item 601(b)(10) of Regulation S-K of tBEC) to be performed after the date of this Agrearnthat has
not been filed or incorporated by reference inGoenpany SEC Reports filed prior to the date her@dpthat
contains a non-compete or client or customer ndiciscequirement or other provision that mategiakstricts the
conduct of, or the manner of conducting, any lihbusiness material to the Company and its Sulrsédiataken as
a whole, or, to the knowledge of Company, upon aomsation of the Merger could materially restria #ibility of
Parent, the Surviving Company or any of their retpe Subsidiaries to engage in any material libusiness,

(iii) that obligates Company or any of its Subsiiia to conduct business on an exclusive or prefleasis with
any third party or upon consummation of the Merg#robligate Parent, the Surviving Company or arfiyheir
respective Subsidiaries to conduct business wigttlaind party on an exclusive or preferential bagisany case of
the preceding which is material, (iv) with or téaor union or guild (including any collective banging
agreement). Each contract,

A-17




Table of Contents

arrangement, commitment or understanding of the tgscribed in this Section 3.13(a), whether orseoforth in
the Company Disclosure Schedule, is referred tnasCompany Contract

(b) (i) Each Company Contract is valid and bindimgCompany or its applicable Subsidiary, enforceabl
against it in accordance with its terms (subjed¢htoBankruptcy and Equity Exception), and is ithflarce and
effect, (i) Company and each of its Subsidiaried,d0 Company’s knowledge, each other party tbenas duly
performed all obligations required to be perforrbgdt to date under each Company Contract andn@igvent or
condition exists that constitutes or, after noticéapse of time or both, will constitute, a breadblation or default
on the part of Company or any of its Subsidiarieg@mCompany’s knowledge, any other party thetgtder any
such Company Contract. There are no disputes pgmdjrio Company’s knowledge, threatened with resfzeany
Company Contract.

3.14 Risk Management Instrumentéa) “ Derivative Transactiorfsmeans any swap transaction, option,
warrant, forward purchase or sale transactionfésttransaction, cap transaction, floor transadaiiorollar
transaction relating to one or more currencies,rodities, bonds, equity securities, loans, sergicights, interest
rates, prices, values, or other financial or norficial assets, credit-related events or conditiwray indexes, or
any other similar transaction or combination of afiyhese transactions, including collateralizedtgage
obligations or other similar instruments or anytdabequity instruments evidencing or embedding sungh types c
transactions, and any related credit support, imsbhor other similar arrangements related to srarfsactions;
providedthat, for the avoidance of doubt, the term “Deiiv@fTransactions” shall not include any Companyi@pt

(b) All Derivative Transactions, whether enteretbifor the account of Company or any of its Sulasids or
for the account of a customer of Company or anysdbubsidiaries, were entered into in the ordirayrse of
business consistent with past practice and in decme with prudent banking practice and applickbles, rules,
regulations and policies of any Regulatory Authoahd in accordance with the investment, securitesimodities
risk management and other policies, practices ancepures employed by Company and its Subsidiaaieswith
counterparties believed at the time to be finahcigsponsible and able to understand (either atorie
consultation with their advisers) and to bear thksrof such Derivative Transactions. All of sucarvative
Transactions are valid and binding obligations offpany or one of its Subsidiaries enforceable ag#im
accordance with their terms (subject to the Bantaypnd Equity Exception), and are in full forcalaffect.
Company and its Subsidiaries and, to Company’s kedge, all other parties thereto have duly perfatieir
obligations under the Derivative Transactions mdhktent that such obligations to perform havewstiand, to
Company'’s knowledge, there are no breaches, violatdr defaults or allegations or assertions ol faycany party
thereunder.

3.15 Investment Securities and Commoditi€a) Except as would not reasonably be expectécite a
Material Adverse Effect on Company, each of Compamy its Subsidiaries has good title to all semgiand
commodities owned by it (except those sold undeumehase agreements or held in any fiduciary onage
capacity), free and clear of any Liens, exceph#odxtent such securities or commodities are pkbdgthe ordinary
course of business to secure obligations of Compaiitg Subsidiaries. Such securities and commexldre valued
on the books of Company in accordance with GAARIlimaterial respects.

(b) Company and its Subsidiaries and their respedtusinesses employ investment, securities, contiesd
risk management and other policies, practices aockepures which Company believes are prudent aasbrable i
the context of such businesses.

3.16 _Property Company or one of its Subsidiaries (a) has gowtimarketable title to all the properties and
assets reflected in the latest audited balance steeded in such Company SEC Reports as beingedviny
Company or one of its Subsidiaries or acquired &lffte date thereof (except properties sold or etlser disposed of
since the date thereof in the ordinary course sfrimss) (the * Owned Properti§sfree and clear of all Liens of a
nature whatsoever, except (i) statutory Liens segyrayments not yet due, (ii) Liens for real pnap& axes not ye
due and payable, (iii) easements, rights of wagl,@her similar encumbrances that do not materéafigct the use
of the properties or assets subject thereto octffethereby or otherwise materially impair businegerations at
such properties and (iv) such imperfections ogutarities of title or Liens as do not materialffeat the use of the
properties or assets subject thereto or
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affected thereby or otherwise materially impairibass operations at such properties (collectiveBermitted
Encumbrance¥), and (b) is the lessee of all leasehold estafiscted in the latest audited financial staterment
included in such Company SEC Reports or acquirtstt #fe date thereof (except for leases that hapeesl by
their terms since the date thereof) (the " Leasegp&tties’ and, collectively with the Owned Properties, thHeeal
Property”), free and clear of all Liens of any nature wiogiger, except for Permitted Encumbrances, and is in
possession of the properties purported to be letheedunder, and each such lease is valid withefatudt thereund:
by the lessee or, to CompasKnowledge, the lessor. The Real Property is iterrad compliance with all applicak
zoning laws and building codes, and the buildings ismprovements located on the Real Property agoau
operating condition and in a state of good worldongder, ordinary wear and tear excepted. There @apending or,
to the knowledge of Company, threatened condemmatioceedings against the Real Property. Compathytan
Subsidiaries are in compliance with all applicdidalth and safety related requirements for the Regerty,
including those under the Americans with Disal@BtiAct of 1990 and the Occupational Health andt$#et of
1970. Company and its Subsidiaries own and havd gad valid title to, or have valid rights to ua#,material
tangible personal property used by them in conarctiith the conduct of their businesses, in easke clree and
clear of all Liens, other than Permitted Encumbesnc

3.17 _ntellectual Property

(a) Definitions. For purposes of this Agreement, the followingre shall have the meanings assigned below:

“ Company IP" means all Intellectual Property owned, used, liefdise or exploited by Company or any
of its Subsidiaries.

“ Intellectual Property means collectively, all intellectual property aother similar proprietary rights in
any jurisdiction throughout the world, whether owneased or held for use under license, whethestegid or
unregistered, including such rights in and totr@demarks, service marks, brand names, certificatiarks,
trade dress, logos, trade names and corporate reardesther indications of origin, and the goodwa#ikociated
with any of the foregoing (collectively, “ Traderkar’); (ii) patents and patent applications, and ang all
divisions, continuations, continuations-in-parisseies, continuing patent applications, provisigaént
applications, re-examinations, and extensions tfieamy counterparts claiming priority therefrontility
models, patents of importation/confirmation, cédfes of invention, certificates of registratiarddike rights
(collectively, “ Patent$), and inventions, invention disclosures, disco@giand improvements, whether or not
patentable; (iii) trade secrets (including, thaselé secrets defined in the Uniform Trade SecretsaAd under
corresponding foreign statutory law and common Jdwginess, technical and know-how information,-non
public information, and confidential informationdarights to limit the use or disclosure thereofdny person
(collectively, “ Trade Secrety; (iv) all works of authorship (whether copyrigile or not), copyrights and
proprietary rights in copyrighted works includingitings, other works of authorship, and databasesther
collections of information, data, works or othertarals) (collectively, “ Copyright¥); (v) software, including
data files, source code, object code, firmware kmasrks, application programming interfaces, conepued
databases and other software-related specificatindslocumentation (collectively, “ Softwde (vi) designs
and industrial designs; (vii) Internet domain nanfesi) rights of publicity and other rights to eshe names
and likeness of individuals; (ix) moral rights; afx) claims, causes of action and defenses relabitige past,
present and future enforcement of any of the faregan each case of (i) to (ix) above, includimya
registrations of, applications to register, ancereals and extensions of, any of the foregoing witby any
Governmental Entity in any jurisdiction.

“ License Agreemenrtmeans any legally binding contract, whether weritor oral, and any amendments
thereto (including license agreements, sub-licaggeements, research agreements, development agresem
distribution agreements, consent to use agreemarggmer or client contracts, coexistence, noaréies or
settlement agreements), pursuant to which anyastén, or any right to use or exploit any Inteiled Property
has been granted.

A-19




Table of Contents

“ Licensed Company IP means the Intellectual Property owned by a thimyphat Company or any of |
Subsidiaries has a right to use or exploit by eirdd a License Agreement.

“ Owned Company IP means the Intellectual Property that is ownedCioynpany or any of its
Subsidiaries.

(b) Company and its Subsidiaries collectively owrright, title and interest in, or have the vatight to use, al
of the Company IP, free and clear of any Liens, thede are no obligations to, covenants to orig&tns from thirc
parties affecting Company’s or its applicable Sdiasy’s use, enforcement, transfer or licensinghefOwned
Company IP.

(c) The Owned Company IP and Licensed Company iBtitate all the Intellectual Property necessany an
sufficient to conduct the businesses of Companyir8ubsidiaries as they are currently conduciedhey have
been conducted since December 28, 2007.

(d) The Owned Company IP and, to the knowledgearh@any, Licensed Company IP, are valid, subsisting
and enforceable.

(e) Neither Company nor any of its Subsidiariesihfiinged, misappropriated or otherwise violatey a
Intellectual Property of any third party.

(f) No Owned Company IP or Licensed Company IPeisitp used or enforced in a manner that would résult
the abandonment, cancellation or unenforceabifiguch Intellectual Property. To the knowledge ofhthany, no
third party has infringed, misappropriated or ottise violated any Owned Company IP.

3.18 _Environmental Liability There are no legal, administrative, arbitrabtirer proceedings, claims, actic
causes of action or notices with respect to anyrenmental, health or safety matters or any privatgovernmente
environmental, health or safety investigationsesnediation activities of any nature, whether rafato the Real
Property or otherwise, seeking to impose, or thar@asonably likely to result in, any liability obligation of
Company or any of its Subsidiaries arising undenmmn law or under any local, state or federal emrirental,
health or safety statute, regulation, ordinancetler requirement of any Governmental Entity, iahg the
Comprehensive Environmental Response, Compensatidhiability Act of 1980, as amended, and any lsimi
state laws (* Environmental Law} pending or threatened against Company or arigs@ubsidiaries. To the
knowledge of Company, there is no reasonable laisisr circumstances that are reasonably likelgite rise to,
any such proceeding, claim, action, cause of actiotice, investigation, or remediation activitthat would result
in any such liability or obligation of Company aneof its Subsidiaries. Neither Company nor anjtoSubsidiarie
is subject to any agreement, order, judgment, @edetter or memorandum by or with any GovernmeRtdity or
third party imposing any liability or obligation thirespect to any of the foregoing. Company, itssliaries, and
the activities, operations and conditions on thalReoperty have complied with all applicable Eonimental Laws

3.19 BroketDealer, Fund and Investment Advisory Matters

(a) Each of Company and its Subsidiaries and ebttteo respective officers and employees who acpiired
to be registered, licensed or qualified as (i)@kbr-dealer, investment adviser, futures commissienchant,
commodity trading advisor or commodity pool operaio(ii) a registered principal, registered represtive,
investment adviser representative, insurance agal@sperson, or in any other capacity, with th€ 8Eany
securities or insurance commission or other Goverial Entity are duly registered as such and segtstrations
are in full force and effect, or are in the procefbeing registered as such within the time pevicjuired by
applicable law. Each of Company and its Subsidsaaiigd each of their respective officers and em@syee in
compliance with all applicable federal, state amebign laws requiring any such registration, liGegsor
qualification, and are not subject to any liabilitydisability by reason of the failure to be sgistered, licensed or
qualified. There is no action, suit, proceedingneestigation pending or, to the knowledge of Compahreatened
which would reasonably be expected to lead to¢kiegation, amendment, failure to renew, limitatismspension «
restriction of any such registration, license oaliication.
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(b) With respect to Company and each Subsidiaryshiaves in a capacity described in Section 9(&)loy of
the 1940 Act with respect to a Fund, (i) such peiisaot (taking into account any applicable exeamtineligible
under such Section 9(a) or 9(b) to serve in supladty, (ii) no “affiliated person” (as defined 8ection 2(a)(3) of
the 1940 Act) of such person is (taking into ace@ny applicable exemption) ineligible under sueleti®n 9(b) to
serve as an “affiliated person” of such person @ndhere is no proceeding or investigation pergland served on
Company or any Company Subsidiary or, to Compaky&svledge, pending and not so served or threatbypeahy
Governmental Entity, which would result in (A) timeligibility of such person to serve in such capaander such
Section 9(a) or 9(b) or (B) the ineligibility undsuch Section 9(b) of such “affiliated person” ¢én\& as an
“affiliated person” of such person.

(c) With respect to Company and each Subsidiaryabs as an investment adviser within the meaairige
Advisers Act, (i) such person is not (taking intwaunt any applicable exemption) ineligible pursuarSection 203
(e) of the Advisers Act to act as an investmenisaty (i) no “person associated” (as defined iotld@ 202(a)(17)
of the Advisers Act) with such person is (takingpiaccount any applicable exemption) ineligible en8ection 203
(f) of the Advisers Act to serve as a “person asged” with an investment adviser and (iii) there is nogareding ¢
investigation pending and served on Company orGompany Subsidiary or, to Company’s knowledge, pend
and not so served or threatened by any Governmntdy, which would result in (A) the ineligibijtunder such
Section 203(e) of such person to act as an invegtatviser or (B) the ineligibility under such Seat203(f) of
such “person associated” with such person to sas\ee“person associated” with an investment adviser

(d) With respect to Company and each Subsidianyatis as a broker or dealer within the meanint)ef
Exchange Act, (i) such person is not (taking irtoant any applicable exemption) ineligible purduarSection 15
(b)(4) of the Exchange Act to act as a broker @lefe (ii) no “person associated” (as defined iotha 3(a)(18) of
the Exchange Act) with such person is (taking Bxtoount any applicable exemption) ineligible unglection 15(b)
(6) of the Exchange Act to serve as a “person &ssul’ with a broker or dealer and (iii) there & proceeding or
investigation pending and served on Company orSaysidiary or, to Company’s knowledge, pending @oidso
served or threatened by any Governmental Entityclwvtvould result in (A) the ineligibility under shiSection 15
(b)(4) of such person to act as a broker or dealéB) the ineligibility under such Section 15(b)(& such “person
associated” with such person to serve as a “passociated” with a broker or dealer.

(e) Each Fund sponsored by Company or any Subgidiat, to Company’s knowledge, each other Fund (*
Non-Sponsored Fung has filed all registrations, reports, prospeejproxy statements, statements of additional
information, financial statements, sales literatstatements, notices and other filings requiredetdiled by it with
any Governmental Entity (other than Tax Returng)luding all amendments or supplements to anyeftiove for
the past two years, in each case to the extertedeta its business. Each Fund sponsored by Compaayy
Subsidiary and, to Company’s knowledge, each NoonSgred Fund, holds all legally required licenses,
registrations, franchises, permits and authorinatend are in compliance with, and are not in timtaof, under an
applicable law, statute, order, rule, regulatiosligy and/or guideline of any Governmental Entif)competent
jurisdiction, and neither Company nor any of itbS&diaries knows of, or has received notice of, aplations of
any of the above.

(f) Each of Company and its Subsidiaries, and,dam@any’s knowledge, its solicitors, third party
administrators, managers, brokers and distribut@ge marketed, sold and issued investment prodnctsecuritie
in compliance with all applicable laws governindesagprocesses and practices and in complianceali#tdvisory o
other agreements under which such products andisesare sold or under which such investment rgareent,
investment advisory and sub-advisory services areiged. Company and each Subsidiary has at afidisince
January 1, 2003 rendered investment advisory st Clients and Funds sponsored by Company or any
Subsidiary and, to Company’s knowledge, Non-Spatéiunds, with whom they are or were a party to an
Investment Advisory Agreement, in compliance willlrequirements, if any, as to investment objectjvgortfolio
composition and portfolio management, the termhefapplicable Investment Advisory Agreement, \@ritt
instructions from such Clients and Funds, prospsasuregistration
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statements, offering memorandums, board of diremttrustee directives, applicable law and, to Canys
knowledge, the organizational documents of suchr@diand Funds.

(g) Each Fund sponsored by Company or its Subgdi#tnat is a juridical entity is duly organized)idly
existing and, with respect to jurisdictions thatagnize the concept of “good standing,” in gooshdiag under the
laws of the jurisdiction of its organization andshibe requisite corporate, trust, company or pestrip power and
authority to own its properties and to carry orbitsiness conducted as of the date of this Agretraed is
qualified to do business in each jurisdiction whieie required to be so qualified under applicdbl®. The shares
units of each Fund sponsored by Company or itsi8aloes (i) have been issued and sold by such kund
compliance with applicable law, (ii) are, in theseaf such public Funds only, qualified for puldftering and sale
by such Funds in each jurisdiction where offersraagle to the extent required under applicable lagv(ai) to the
extent applicable, have been duly authorized afidlyassued and are fully paid and non-assessable.

(h) For purposes of this Agreement, the followiagrs shall have the meanings assigned below:
(i) “ 1940 Act” s hall mean the Investment Company Act of 1940, asratted.
(i) “ Advisers Act’ shall mean the Investment Advisers Act of 194(rasnded.

(iii) “ Client " means any person to which Company or any of itsilidries provides investment
management or investment advisory services, inetudny sub-advisory services, pursuant to an Invest
Advisory Agreement.

(iv) “ Fund " means any pooled investment vehicle (including gaortfolio or series thereof, if any) for
which Company or any of its Subsidiaries acts aestment adviser, investment sub-adviser, manggegral
partner or sponsor, whether or not registered alifigd for offer and sale to members of the pulémnerally
with any Governmental Entity.

(v) “Investment Advisory Agreemehimeans an agreement under which Company or ang of it
Subsidiaries acts as an investment adviser or duisex to, or manages any investment or tradinguatcof,
any Client.

3.20 Securitization MattersIn each case except as would not reasonablyfected to have a Material
Adverse Effect on Company:

(a) Each of Company and its applicable Subsidiames to the knowledge of Company, each other party
thereto has performed in all material respectotiligations to be performed by it under each ofGoenpany
Securitization Documents, including any requirdicdi of any financing statements, continuationesta¢nts or
amendments under the Uniform Commercial Code df eaplicable jurisdiction with the appropriaterfdi
offices.

(b) Each of the Company Securitization Interesisheseries of certificates or other securitiesdddoy an’
Company Securitization Trust and each of the Com&aturitization Documents to which Company, anits
Subsidiaries, or any Company Securitization Trastthe case may be, is a party, is in full fora# effect and
is a valid, binding and enforceable obligation @ih@any, such Subsidiary or any Company Securitinati
Trust, as the case may be, and, to the knowled@®wifpany, of the other parties thereto, subjetiiéo
Bankruptcy and Equity Exception. Each Company Sgzation Interest (including, without limitatioeach
Retained Interest) is fully paid and subject tdfumpher assessment or obligation, other than requservicing
or master servicing advances in transactions factvGompany or any of its Subsidiaries serves ascar or
master servicer.

(c) All Company Securitization Documents requiredé qualified under the Trust Indenture Act 0f993
as amended, have been so qualified and no Compamyitization Trust is required to be registeredanthe
1940 Act. The sale of all securities issued by @nynpany Securitization Trust was either duly regyisd
under, or exempt from the registration requiremefitthe Securities Act.

(d) Since January 1, 2006, on a consolidated b@sisipany has properly accounted for the sale dbaii
agreements, notes or borrowing arrangements (imgudases, credit enhancements,
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commitments, guarantees and interest-bearing agsstable to the Company or its Subsidiaries (ctilely, “
Loans”) under GAAP, including Statement of Financial Accting Standards No. 140, and including in res
of the reporting of income arising from the salesofh Loans.

(e) On a consolidated basis, Company consolidatgvariable interest entity as required under GAAP,
including FIN 46 and FIN 46R, as in effect as af ttate hereof in connection with any transactiteted to a
Company Securitization Trust.

(f) All reports required to be filed since Janu&r?2006 with the SEC or any other Governmentaltiz imi
connection with any offering of securities in angh or other asset securitization transaction iichvEompan
or any of its Subsidiaries was an issuer, sponsdepositor (a “* Company Sponsored Asset Secuiitiza
Transactior) complied as to form in all material respectstwiite published rules and regulations of the SEC
or such other Governmental Entity with respectat@rNo person has failed in any respect to made th
certifications required of him or her under Sectd@2 of the Sarbanes-Oxley Act with respect to seglorts.
All assessments and attestations regarding segva@mpliance required to be delivered or filed lnpany o
any of its Subsidiaries have been timely and a¢elyréiled, and no material instances of noncompihave
been identified in such assessments or attestatsimse December 28, 2007, neither Company nowoéity
Subsidiaries nor, to the knowledge of Company, dirsctor, officer, employee, auditor, accountant or
representative of Company or any of its Subsidsani@s received or otherwise had or obtained knayeled
any material complaint, allegation, assertion aim| whether written or oral, regarding the accounor
auditing practices, procedures, methodologies dhous of any Company Securitization Trust or their
respective internal accounting controls.

(9) No event or condition exists which does nowvih either notice or the passage of time would
constitute a default, event of default, early regéom event, payout event, early amortization ewerdther
similar event under any Company Securitization Doent. No Adverse Development has occurred and is
continuing in connection with any Company Sponsaksslet Securitization Transaction. No event or dl
exists which constitutes a Servicer Default or pgimilar event permitting the termination of thexdcer unde
any of the Company Securitization Documents (arvi8er Default or Terminatio). The consummation of
the transactions contemplated hereby (includingvkeger) shall not cause the occurrence of any Asbve
Development or Servicer Default or Termination.

(h) For purposes of this Agreement, the followiagrs shall have the meanings assigned below:

“ Adverse Developmerit means any event or condition which is or with eithatice or the passage
time would (i) constitute a breach, default, evafndefault, early redemption event, payout eveatlye
amortization event or other similar event under @oynpany Securitization Document or (ii) triggeyan
requirement under any Company Securitization Dogurwe(x) fund an increase in any form of internal
credit enhancement, external credit enhancememad@ccount or similar account (other than witpee
to spread accounts that have already been fun@i@dj;aw on any such internal or external credit
enhancement or account under the terms of any Coyrpecuritization Document or (z) otherwise
increase any otherwise required credit enhanceregoired under the Company Securitization Docum

“ Company Securitization Documeritincludes each security issued by any Company Seaiibn
Trust, and each loan sale agreement, pooling anicse agreement, indenture, bond insurance agee¢
(and related policy), pool insurance agreement (ataded policy), guarantee, swap or derivativetizm,
prospectus, offering circular, underwriting agreameurchase agreement and each other material
agreement related to any such security and eagiiesupnt, terms or pricing agreement or other agesg
relating to the foregoing and each document reduiebe delivered in connection therewith.

“ Company Securitization Interestsmeans any securities, any Retained Interest, a®ywe account,
cash collateral account, other residual or sergiaiterest or other ongoing obligations (in eackeca
whether or not certificated) owned by Company or ahits Subsidiaries created pursuant to or assedi
with any Company Securitization Document.
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“ Company Securitization Trustmeans any trust or other special purpose vehielated by
Company.

“ Retained Interest means any interest retained by Company or any @ubsidiaries pursuant to
Company Securitization Documents.

“ Servicer Default” means a servicer or master servicer default olairavent, as specified in the
relevant pooling and servicing agreement, indentur@her Company Securitization Document, as the
case may be.

(i) For purposes of this Section 3.20 and Sectiific}, “Subsidiary” shall include any Subsidiary of
Company and, if and to the extent not otherwistighed, also include each issuer, sponsor and/arsiteyp in
each Company Sponsored Asset Securitization Tréosac

3.21 State Takeover LawsThe Board of Directors of Company has unanimpapproved this Agreement
and the transactions contemplated hereby as rebaineender inapplicable to this Agreement and dtarsactions
the restrictions on “business combinations” sethfam Section 203 of the DGCL or any other “moraior,”
“control share,” “fair price,” “takeover” or “intested stockholder” law (any such laws, “ Takeoveaiifes’).

3.22 Interested Party TransactionExcept as set forth in the Company SEC Documam&ection 3.22 of th
Company Disclosure Schedule, no event has occsimed December 28, 2007 that would be requirecteeporte
by Company pursuant to Item 404(a) of Regulatidt romulgated by the SEC.

3.23 _Reorganization As of the date of this Agreement, Company isavetire of any fact or circumstance t
could reasonably be expected to prevent the Mdrger qualifying as a “reorganization” within the améng of
Section 368(a) of the Code.

3.24 Opinion The Board of Directors of Company has receivedapinion of Merrill Lynch, Pierce,
Fenner & Smith, Incorporated, to the effect thatphthe date hereof, and based upon and subjéuet factors and
assumptions set forth therein, the Exchange Rafiaii from a financial point of view to the holdesf Company
Common Stock. Such opinion has not been amendezsoinded as of the date of this Agreement.

3.25 Company Information The information relating to Company and its Sdibsies that is provided by
Company or its representatives for inclusion inFinexy Statement and Form S-4, or in any applicatiotification
or other document filed with any other RegulatogeAcy or other Governmental Entity in connectiothwine
transactions contemplated by this Agreement, vatlaontain any untrue statement of a material dactmit to state
a material fact necessary to make the statemesrtsith in light of the circumstances in which tleeg made, not
misleading. The portions of the Proxy Statemerdtie) to Company and its Subsidiaries and othetigrg within
the reasonable control of Company and its Subsidiavill comply in all material respects with thepisions of the
Exchange Act and the rules and regulations thereund

ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF PARENT

Except (i) as disclosed in any report, schedulenfor other document filed with, or furnished toe SEC by
Parent and publicly available prior to the datéhid Agreement (excluding, in each case, any déstkes set forth in
any risk factor section and in any section relatmfprwardiooking statements to the extent that they arei@aary
predictive or forward-looking in nature), or (ii$ aisclosed in the disclosure schedule (the “ Rddestlosure
Schedul€e) delivered by Parent to Company prior to the exen of this Agreement (which schedule sets forth,
among other things, items the disclosure of whicheicessary or appropriate either in response ¢éxaness
disclosure requirement contained in a provisiorebkor as an exception to one or more representato
warranties contained in this Article 1V, or to omemore of Parent’s covenants contained hereiniged,
however, that disclosure in any section of such schedudd s
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apply only to the indicated Section of this Agreatnexcept to the extent that it is reasonably ammaon the face ¢
such disclosure that such disclosure is relevaahtaiher Section of this Agreement, providédrther, that
notwithstanding anything in this Agreement to tbatcary, (i) no such item is required to be setifan such
schedule as an exception to a representation gamtgrif its absence would not result in the redatepresentation
or warranty being deemed untrue or incorrect utlikeistandard established by Section 9.2, anch@iytere
inclusion of an item in such schedule as an exaryit a representation or warranty shall not bemgekan
admission that such item represents a materialptixceor material fact, event or circumstance at tuch item has
had or would be reasonably likely to have a Mat&iverse Effect on Parent), Parent hereby reptesamd
warrants to Company as follows:

4.1 Corporate Organization(a) Parent is, and Merger Sub will be, a corfianaduly incorporated, validly
existing and in good standing under the laws ofStete of Delaware. Parent has and Merger Sutheslé the
requisite corporate power and authority to owreassk all of its properties and assets and to oarits business as
it is now being conducted, and is duly licensedualified to do business in each jurisdiction inieththe nature of
the business conducted by it or the characteraatilon of the properties and assets owned or ldagé@dnakes suc
licensing or qualification necessary. Parent iydagistered as a bank holding company under th€ Bkt and is a
financial holding company pursuant to Section 4fflthe BHC Act and meets the applicable requiresémt
qualification as such. True, complete and correpias of the Amended and Restated Certificate adrimoration, a
amended (the " Parent Certificé)e and Bylaws of Parent (the “ Parent Bylatysas in effect as of the date of this
Agreement, have previously been made availableotofgany.

(b) Each Subsidiary of Parent (i) is duly incorgechor duly formed, as applicable to each such ifiarg, and
validly existing and in good standing under thedawits jurisdiction of organization, (ii) has thequisite corporate
power and authority or other power and authoritgwm or lease all of its properties and assetsaiedrry on its
business as it is now being conducted and (iiduly qualified to do business in each jurisdictiorwhich the natur
of the business conducted by it or the charactéyaation of the properties and assets owned cetbay it makes
such licensing or qualification necessary.

4.2 Capitalization The authorized capital stock of Parent consiE%500,000,000 shares of Parent Common
Stock, of which, as of July 31, 2008 (the “ Par€apitalization Daté), 4,560,112,687 shares were issued and
outstanding, and 100,000,000 shares of prefermdk,s$0.01 par value (the “ Parent Preferred Stholf which, as
of the Parent Capitalization Date, (i) 3,000,008rek were authorized as ESOP Convertible Pref&tmk,

Series C, none of which were issued and outstandings,045 shares were authorized as Cumuld&iedeemable
Preferred Stock, Series B, 7,667 of which wereddsand outstanding, (iii) 20,000,000 shares wetiecsized as
$2.50 Cumulative Convertible Preferred Stock, SeBB, none of which were issued and outstanding,

(iv) 85,100 shares were authorized as Floating RateCumulative Preferred Stock, Series E, of wiainl issued
81,000 shares were issued and outstanding, (vP84Bares were authorized as 6.204% Non-CumulStvies D
Preferred Stock, of which 33,000 were issued anstanding, (vi) 7,001 were authorized as FloatimageRNon-
Cumulative Preferred Stock, Series F, none of whiehe issued and outstanding, (vii) 8,501 were@ighd as
Adjustable Rate NoGumulative Preferred Stock, Series G, none of whiehe issued and outstanding, (viii) 25,
were authorized as 6.625% Non-Cumulative Prefestedk, Series |, 22,000 of which were issued artdtanding,
(ix) 41,400 were authorized as 7.25% Non-Cumulafiveferred Stock, Series J, 41,400 of which wesadd and
outstanding, (x) 6,900,000 were authorized as 7.RE¥-Cumulative Perpetual Convertible Preferrectisto
Series L, 6,900,000 of which were issued and odista, (xi) 240,000 were authorized as Fixed-toafilty Rate
Non-Cumulative Preferred Stock, Series K, 240,000 licty were issued and outstanding, (xii) 160,000ewer
authorized as Fixed-to-Floating Rate Non-CumulaBveferred Stock, Series M, 160,000 of which weseiéd and
outstanding, and (xiii) 124,200 were authorize® 2% Non-Cumulative Preferred Stock, Series H,Qad of
which were issued and outstanding. As of the PaZapitalization Date, no shares of Parent CommonkSwere
held in Parent’s treasury. As of the Parent Capiatibn Date, no shares of Parent Common Stoclaceri®
Preferred Stock were reserved for issuance, exXoefi) 373,427,609 shares of Parent Common Stesknved for
issuance upon exercise of options issued pursaarployee and director stock plans of Parent®ulzsidiary of
Parent in effect as of the date of this Agreemta { Parent Stock
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Plans”), (ii) 159,954 shares of Parent Common Stockmesatfor issuance pursuant to a convertible noteeagent
(the “ Convertible Note Agreemefjtand (iii) 138,000,000 shares of Parent CommatiSteserved for issuance
upon conversion of the 7.25% Non-Cumulative PergdeDonvertible Preferred Stock, Series L and

(iv) 13,181,696 shares of Parent Common Stock vesddior the conversion of Countrywide Financial @ation
Series A and Series B Convertible Debentures D3&.2All of the issued and outstanding shares oéftaCommol
Stock have been duly authorized and validly issaretlare fully paid, nonassessable and free of pesarights,
with no personal liability attaching to the ownepsthereof. As of the date of this Agreement, ndiivg Debt of
Parent is issued or outstanding. As of the Paraptft@lization Date, except pursuant to this Agreetmhe Parent
Stock Plans, the Convertible Note Agreement, Paréintidend reinvestment plan and stock repurclpdaes
entered into by Parent from time to time, Paremisdwot have and is not bound by any outstandingcsiions,
options, warrants, calls, rights, commitments aeagents of any character calling for the purctoasssuance of
any shares of Parent Common Stock, Parent PrefStoal, Voting Debt of Parent or any other equégLsities of
Parent or any securities representing the rigputchase or otherwise receive any shares of P@&mnimon Stock,
Parent Preferred Stock, Voting Debt of Parent beoequity securities of Parent. The shares ofrR@emmon
Stock to be issued pursuant to the Merger will by duthorized and validly issued and, at the EifecTime, all
such shares will be fully paid, nonassessable aeeldf preemptive rights, with no personal liapilittaching to the
ownership thereof.

4.3 Authority; No Violation (a) Parent has and Merger Sub will have fulpotate power and authority to
execute and deliver this Agreement and to consumthattransactions contemplated hereby. The execatid
delivery of this Agreement and the consummatiotheftransactions contemplated hereby have beeratgdly
validly approved by the Board of Directors of Payemd will be so approved in the case of Mergdy. Sine Board
of Directors of Parent has determined that thiseggrent and the transactions contemplated hereby tre best
interests of Parent and its stockholders and hrastdd that the issuance of Parent Common Stoc@rinection wit
the Merger be submitted to Parent’s stockholdargigroval and adoption at a duly held meetinguchs
stockholders and has adopted a resolution to tlegéing effect. Except for the approval and adaptibthis
Agreement by the affirmative vote of the holders.ahajority of the outstanding shares of Parent @omStock
present or represented and entitled to vote at swggting, no other corporate proceedings on thiegp&arent are
necessary to approve this Agreement or to consuethattransactions contemplated hereby. This Ageeeims
been duly and validly executed and delivered beRaand (assuming due authorization, executiordafidery by
Company) constitutes the valid and binding obligathf Parent, enforceable against each of Pareatdardance
with its terms (subject to the Bankruptcy and Bglixception).

(b) Neither the execution and delivery of this Agreent by Parent or Merger Sub, nor the consummation
Parent or Merger Sub of the transactions contemglaereby, nor compliance by Parent or Merger Stibamy of
the terms or provisions of this Agreement, will\(idlate any provision of the Parent Certificatetoe Parent Bylaw
or the certificate of incorporation or bylaws of ider Sub, or (ii) assuming that the consents, aygtscand filings
referred to in Section 4.4 are duly obtained andiade, (A) violate any law, judgment, order, injtioic or decree
applicable to Parent, any of its Subsidiaries gr @rtheir respective properties or assets or ([Blate, conflict with
result in a breach of any provision of or the lobany benefit under, constitute a default (or @@n¢ which, with
notice or lapse of time, or both, would constitatéefault) under, result in the termination of aight of terminatiol
or cancellation under, accelerate the performaegaired by, or result in the creation of any Ligron any of the
respective properties or assets of Parent or aitg 8ubsidiaries under, any of the terms, conutior provisions of
any note, bond, mortgage, indenture, deed of tliastise, lease, agreement or other instrumenblgation to
which Parent or any of its Subsidiaries is a partigy which any of them or any of their respeciiveperties or
assets is bound.

4.4 Consents and Approvals Except for (i) the Regulatory Approvals, (iiktfiling with the SEC of the Joi
Proxy Statement and the filing and declarationffefativeness of the Form S-4, (iii) the filing dfe Certificate of
Merger with the Secretary of State of the StatBelfiware pursuant to the DGCL, (iv) any noticesttéilings with
the SBA, (v) any notices or filings required unttezg HSR Act and the antitrust laws and regulatmfreny foreign
jurisdiction, and (vi) such filings and approvatsae required to be made
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obtained under the securities or “Blue Sky” lawsafious states in connection with the issuandb@thares of
Parent Common Stock pursuant to this Agreementapdoval of listing of such Parent Common Stockhen
NYSE, no consents or approvals of or filings origsggtions with any Governmental Entity are necessa
connection with the consummation by Parent or Me8yé of the Merger and the other transactionsetoptated
by this Agreement. No consents or approvals ofliogs or registrations with any Governmental Bntite
necessary in connection with the execution andregliby Parent or Merger Sub of this Agreement.

4.5 Reports; Requlatory Matters

(a) Parent and each of its Subsidiaries have tiffilely all reports, registration statements, prefgtements and
other materials, together with any amendments redud be made with respect thereto, that they wesreired to
file since January 1, 2006 with the Regulatory Agles and each other applicable Governmental Eratitgl,all othe
reports and statements required to be filed by thieiwe January 1, 2006, including any report cestant required
to be filed pursuant to the laws, rules or regalaiof the United States, any state, any foreigityeor any
Regulatory Agency or other Governmental Entity, hade paid all fees and assessments due and payable
connection therewith. Except for normal examinaioonducted by a Regulatory Agency or other Goveniai
Entity in the ordinary course of the business aeRkaand its Subsidiaries, no Regulatory Agencgtber
Governmental Entity has initiated since Januar®006 or has pending any proceeding, enforcemeiutraot, to the
knowledge of Parent, investigation into the businéssclosures or operations of Parent or anysditbsidiaries.
Since January 1, 2006, no Regulatory Agency orrdBowernmental Entity has resolved any proceeding,
enforcement action or, to the knowledge of Paiiemgstigation into the business, disclosures oratpms of Parer
or any of its Subsidiaries. There is no unresoliethtion, criticism, comment or exception by angdrlatory
Agency or other Governmental Entity with respecaty report or statement relating to any examinatiar
inspections of Parent or any of its Subsidiariésc&January 1, 2006 there has been no formafomial inquiries
by, or disagreements or disputes with, any Regyagency or other Governmental Entity with respecthe
business, operations, policies or procedures adrRar any of its Subsidiaries (other than nornxaheinations
conducted by a Regulatory Agency or other Governaldintity in Parent’s ordinary course of business)

(b) Neither Parent nor any of its Subsidiariesuisjsct to any cease-and-desist or other orderrandbor
informal enforcement action issued by, or is ayp#rtany written agreement, consent agreement anorendum of
understanding with, or is a party to any commitmietier or similar undertaking to, or is subjectitty order or
directive by, or has been since January 1, 20@gigient of any supervisory letter from, or hasrberlered to pay
any civil money penalty by, or since January 1,6208s adopted any policies, procedures or boaalutésns at the
request or suggestion of, any Regulatory Agenaytioer Governmental Entity that currently restrimtsaffects in
any material respect the conduct of its businedBairin any material manner relates to its capitedquacy, its
ability to pay dividends, its credit, risk managerer compliance policies, its internal controts,management or
its business, other than those of general appbicdliat apply to bank holding companies or thelvstdiaries (each,
a “ Parent Regulatory Agreemeét nor has Parent or any of its Subsidiaries badrised since January 1, 2006 by
any Regulatory Agency or other Governmental Enligt it is considering issuing, initiating, ordegiar requesting
any such Parent Regulatory Agreement.

(c) Parent has previously made available to Compangccurate and complete copy of each (i) final
registration statement, prospectus, report, scleeahd definitive proxy statement filed with or figimed to the SEC
by Parent pursuant to the Securities Act or thehBrge Act since January 1, 2006 (the “ Parent SEfibRs") and
prior to the date of this Agreement and (ii) commsation mailed by Parent to its stockholders sidaeuary 1, 200
and prior to the date of this Agreement. No sualemsSEC Report or communication, at the time fifednished o
communicated (and, in the case of registratiorestahts and proxy statements, on the dates of efeeiss and the
dates of the relevant meetings, respectively),ainatl any untrue statement of a material fact dttechto state any
material fact required to be stated therein or s&ay in order to make the statements made théndight of the
circumstances in which they were made, not misiegdixcept that information as of a later date fmibre the da
of this Agreement) shall be deemed to modify infation as of an earlier date. As of their respeatiztes, all
Parent SEC Reports complied as
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to form in all material respects with the publishiatés and regulations of the SEC with respectetioeNo executiv
officer of Parent has failed in any respect to mideecertifications required of him or her undect®mn 302 or 906
of the Sarbanes-Oxley Act.

4.6 Financial Statements

(a) The financial statements of Parent and its Bidrées included (or incorporated by referencethia Parent
SEC Reports (including the related notes, wherdicgipe) (i) have been prepared from, and are aoatance with
the books and records of Parent and its Subsidigfigfairly present in all material respects twnsolidated resul
of operations, cash flows, changes in stockhold=gsity and consolidated financial position of Parnd its
Subsidiaries for the respective fiscal periodsoofathe respective dates therein set forth (stilnjethe case of
unaudited statements to recurring yead audit adjustments normal in nature and amo(iiit)}jomplied as to forn
as of their respective dates of filing with the SHCall material respects with applicable accougptiequirements
and with the published rules and regulations ofSRE€ with respect thereto; and (iv) have been peshia
accordance with GAAP consistently applied during pleriods involved, except, in each case, as itetida such
statements or in the notes thereto. The bookseruatds of Parent and its Subsidiaries have beenarmnbeing,
maintained in all material respects in accordanite @AAP and any other applicable legal and accognt
requirements. PricewaterhouseCoopers LLP has sigined or been dismissed as independent publicataots o
Parent as a result of or in connection with anpglieements with Parent on a matter of accountiimgiptes or
practices, financial statement disclosure or angliticope or procedure.

(b) Neither Parent nor any of its Subsidiaries dras material liability or obligation of any natundatsoever
(whether absolute, accrued, contingent or otheraigbwhether due or to become due), except foethakilities
that are reflected or reserved against on the didased balance sheet of Parent included in itsrt@dst Report on
Form 10-Q for the quarterly period ended June B08Xincluding any notes thereto) and for liakktincurred in
the ordinary course of business consistent with jp@stice since June 30, 2008 or in connectioh whiits
Agreement and the transactions contemplated hereby.

(c) The records, systems, controls, data and irdtiom of Parent and its Subsidiaries are recorsteded,
maintained and operated under means (includingeegtronic, mechanical or photographic process thédre
computerized or not) that are under the exclusivearship and direct control of Parent or its Suiasids or
accountants (including all means of access thenmetitherefrom), except for any non-exclusive owmierand non-
direct control that would not reasonably be exptbehave a material adverse effect on the sysfanteynal
accounting controls described below in this Seclidgi{c). Parent (x) has implemented and maintascabure
controls and procedures (as defined in Rule 13a)1d(the Exchange Act) to ensure that materiarimftion
relating to Parent, including its consolidated Sdibsies, is made known to the chief executiveaaffiand the chief
financial officer of Parent by others within thasatities, and (y) has disclosed, based on its necgint evaluation
prior to the date hereof, to Parent’s outside auslitnd the audit committee of Parent’s Board oé@ors (i) any
significant deficiencies and material weaknessekérdesign or operation of internal controls dirgaincial
reporting (as defined in Rule 13a-15(f) of the Exafpe Act) which are reasonably likely to adversdfgct Parent’s
ability to record, process, summarize and repaédrfcial information and (ii) any fraud, whethemat material, the
involves management or other employees who haigndisant role in Parent’s internal controls o¥erancial
reporting. These disclosures were made in writyngnlanagement to Parent’s auditors and audit coree)itt copy
of which has previously been made available to ComgpAs of the date hereof, there is no reasorelie\e that
Parent’s outside auditors, chief executive off@ed chief financial officer will not be able to githe certifications
and attestations required pursuant to the rulesegudations adopted pursuant to Section 404 oStrdane®Oxley
Act, without qualification, when next due.

(d) Since December 31, 2007, (x) neither Parenengrof its Subsidiaries nor, to the knowledgehef officers
of Parent, any director, officer, employee, auditmcountant or representative of Parent or aritg &ubsidiaries
has received or otherwise had or obtained knowledgay material complaint, allegation, assertiolaim,
whether written or oral, regarding the accountingquditing practices, procedures, methodologienethods of
Parent or any of its Subsidiaries or their respedtiternal accounting controls,
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including any material complaint, allegation, asiseror claim that Parent or any of its Subsidisutias engaged in
guestionable accounting or auditing practices, (@hdo attorney representing Parent or any of ilssiliaries,
whether or not employed by Parent or any of itssBiiaries, has reported evidence of a materiahtimh of
securities laws, breach of fiduciary duty or simil@lation by Parent or any of its officers, ditexs, employees or
agents to the Board of Directors of Parent or anyiroittee thereof or to any director or officer afrént.

4.7 Brokers Fees Neither Parent nor any of its Subsidiariesamoy of their respective officers or directors
has employed any broker or finder or incurred aalyility for any broker’s fees, commissions or fants fees in
connection with the Merger or related transactiomstemplated by this Agreement, other than asostt bn
Section 4.7 of the Parent Disclosure Schedule.

4.8 Absence of Certain Changes or Events

(a) Since June 30, 2008, no event or events haueeel that have had or would reasonably be exgeote
have a Material Adverse Effect on Parent.

(b) Since June 30, 2008 through and including #te df this Agreement, Parent and its Subsididrée®
carried on their respective businesses in all naterspects in the ordinary course of businessistent with their
past practice.

4.9 Legal Proceedings (a) Neither Parent nor any of its Subsidiaises party to any, and there are no
pending or, to Parent’s knowledge, threatened | legainistrative, arbitral or other proceedindajros, actions or
governmental or regulatory investigations of anturagainst Parent or any of its Subsidiarie® avhich any of
their assets are subject.

(b) There is no judgment, order, injunction, deareeegulatory restriction (other than those ofeyah
application that apply to similarly situated bardkding companies or their Subsidiaries) imposeduparent, any
of its Subsidiaries or the assets of Parent oradiitg Subsidiaries.

4,10 Taxes and Tax ReturnsEach of Parent and its Subsidiaries has dudytiamely filed (including all
applicable extensions) all material Tax Returnsiiregl to be filed by it on or prior to the datethis Agreement (all
such returns being accurate and complete in akmnatrespects), has paid all Taxes shown thers@rising and
has duly paid or made provision for the paymerdlbfaterial Taxes that have been incurred or aseat claimed
to be due from it by federal, state, foreign omla@axing authorities other than Taxes that areyrbtielinquent or
are being contested in good faith, have not bewll§i determined and have been adequately resey&idst. There
are no material disputes pending, or claims ashefide Taxes or assessments upon Parent or any 8fibsidiaries
for which Parent does not have reserves that aguade under GAAP.

4.11 Compliance with Applicable Law Parent and each of its Subsidiaries hold edrises, franchises,
permits and authorizations necessary for the laedalduct of their respective businesses under arglipnt to eac
and have complied in all respects with and aramdefault in any respect under any, law applicablBarent or ar
of its Subsidiaries.

4.12 Reorganization; Approvals As of the date of this Agreement, Parent isavedre of any fact or
circumstance that could reasonably be expectedeteept the Merger from qualifying as a “reorgarimat within
the meaning of Section 368(a) of the Code.

4,13 Opinion The Board of Directors of Parent has receitedapinions of Fox-Pitt Kelton, Cochran
Caronia Waller (USA) LLC and J.C. Flowers & Co. LL.@ the effect that, as of the date hereof, aagxkt upon
and subject to the factors and assumptions sét fioetrein, the Merger Consideration is fair frofiinancial point of
view to Parent. Such opinions have not been ameodeskcinded as of the date of this Agreement.

4.14 Certain Contracts (a) Neither Parent nor any of its Subsidiaises party to or bound by any contract,
arrangement, commitment or understanding (whethitew or oral) that is a “material contract” (agch term is
defined in Item 601(b)(10) of Regulation S-K of tBEC) to be performed after the date of this
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Agreement that has not been filed or incorporateceberence in the Parent SEC Reports filed podhe date
hereof (any such contract, arrangement, commitmeanderstanding, whether or not set forth in theeRt
Disclosure Schedule, is referred to as a “ Parenti@ct”).

(b) (i) Each Parent Contract is valid and bindimgRarent or its applicable Subsidiary, enforcealginst it in
accordance with its terms (subject to the Bankyupttd Equity Exception), and is in full force arfteet, (ii) Parent
and each of its Subsidiaries and, to Parent’s kedgd, each other party thereto has duly perforfietbliégations
required to be performed by it to date under earlei® Contract and (iii) no event or condition &xifiat constitute
or, after notice or lapse of time or both, will stitute, a breach, violation or default on the phiParent or any of
its Subsidiaries or, to Parent’s knowledge, angoparty thereto under any such Parent ContraetreTare no
disputes pending or, to Parent’s knowledge, thresatevith respect to any Parent Contract.

4.15 Risk Management Instrumentall Derivative Transactions, whether entereaifdr the account of
Parent or any of its Subsidiaries or for the actafim customer of Parent or any of its Subsidsaneere entered
into in the ordinary course of business consisigtit past practice and in accordance with prudamking practice
and applicable laws, rules, regulations and pdioileany Regulatory Authority and in accordancenlite
investment, securities, commaodities, risk managérmaed other policies, practices and procedures @negl by
Parent and its Subsidiaries, and with counterpabi@ieved at the time to be financially resporesdnid able to
understand (either alone or in consultation witkirtdvisers) and to bear the risks of such Ddrigafransactions.
All of such Derivative Transactions are valid anigiding obligations of Parent or one of its Subgidis enforceable
against it in accordance with their terms (subjedche Bankruptcy and Equity Exception), and arfuihforce and
effect. Parent and its Subsidiaries and, to Padmidbwledge, all other parties thereto have dutjopmed their
obligations under the Derivative Transactions mdhktent that such obligations to perform havewstiand, to
Parent’s knowledge, there are no breaches, violsitio defaults or allegations or assertions of &ychny party
thereunder

4.16 _Intellectual Property

(a) Definitions. For purposes of this Agreement, the followiegrts shall have the meanings assigned below:

“ Parent IP" means all Intellectual Property owned, used, lietdise or exploited by Parent or any of its
Subsidiaries.

“ Licensed Parent IPmeans the Intellectual Property owned by a tpadty that Parent or any of its
Subsidiaries has a right to use or exploit by eirdfia License Agreement.

“ Owned Parent IP means the Intellectual Property that is ownedPlyent or any of its Subsidiaries.

(b) Parent and its Subsidiaries collectively owlrright, title and interest in, or have the valight to use, all of
the Parent IP, free and clear of any Liens, ancbthee no obligations to, covenants to or restritifrom third
parties affecting Parent’s or its applicable Suibsids use, enforcement, transfer or licensinghef ©wned Parent
IP.

(c) The Owned Parent IP and Licensed Parent IPtitatesall the Intellectual Property necessary aufficient
to conduct the businesses of Parent and its Saligislias they are currently conducted, as they bega conducted
since December 31, 2007.

(d) The Owned Parent IP and, to the knowledge oéiRalicensed Parent IP, are valid, subsisting and
enforceable.

(e) Neither Parent nor any of its Subsidiariesihii;iged, misappropriated or otherwise violateg an
Intellectual Property of any third party.

(f) No Owned Parent IP or Licensed Parent IP isgpeised or enforced in a manner that would resuhe
abandonment, cancellation or unenforceability @hsintellectual Property. To the knowledge of Pgrea third
party has infringed, misappropriated or otherwisdated any Owned Parent IP.
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4.17 Parent Information The information relating to Parent and its Sdiasies that is provided by Parent or
its representatives for inclusion in the Joint Br&atement and the Form S-4, or in any applicatotification or
other document filed with any other Regulatory Ageor other Governmental Entity in connection vitibe
transactions contemplated by this Agreement, vatlaontain any untrue statement of a material dacmit to state
a material fact necessary to make the statemesrtsith in light of the circumstances in which tleeg made, not
misleading. The portions of the Joint Proxy Statetmelating to Parent and its Subsidiaries andrgtbetions withir
the reasonable control of Parent and its Subsediavill comply in all material respects with th@yisions of the
Exchange Act and the rules and regulations themuithe Form S-4 will comply in all material restsewith the
provisions of the Securities Act and the rules weglilations thereunder.

ARTICLE V
COVENANTS RELATING TO CONDUCT OF BUSINESS

5.1 _Conduct of Businesses Prior to the Effeclime. Except as expressly contemplated by or permityed
this Agreement or with the prior written consentlad other party, during the period from the ddtthis Agreemen
to the Effective Time, each of Company and Parkall sand shall cause each of its respective Sidrsd to,

(&) conduct its business in the ordinary coursalimaterial respects, (b) use reasonable bestefim maintain and
preserve intact its business organization and adgaous business relationships and retain thecesroif its key
officers and key employees and (c) take no actiahwould reasonably be expected to adverselytaffematerially
delay the ability of Company, Parent or Merger &ubbtain any necessary approvals of any Regulatgsncy or
other Governmental Entity required for the tranisast contemplated hereby or to perform its covemant
agreements under this Agreement or to consummatgahsactions contemplated hereby or thereby.

5.2 Company Forbearance®uring the period from the date of this Agreetrterthe Effective Time, except
as set forth in this Section 5.2 of the Companyc&sure Schedule or except as expressly contendpaitpermitted
by this Agreement, Company shall not, and shallpsomit any of its Subsidiaries to, without theoprivritten
consent of Parent:

(a) other than in the ordinary course of businessistent with past practice, incur any indebtedries
borrowed money, or assume, guarantee, endors@@mase as an accommodation become responsibibeor
obligations of any other individual, corporationather entity (it being understood and agreediti@airrence o
indebtedness in the ordinary course of businessistemt with past practice shall include the coratf deposit
liabilities, securitizations, sales of certificatefdeposit and entering into repurchase agreempaitscipation
in structured note programs and the rollover oébtddness for borrowed money outstanding as aldte
hereof from time to time as such indebtedness besatue and payable, in each case in the ordinamngeof
business consistent with past practice);

(b) (i) adjust, split, combine or reclassify anyitsfcapital stock;

(i) make, declare or pay any dividend, or make aler distribution on, or directly or indirectlgdeem,
purchase or otherwise acquire, any shares of jisatatock or any securities or obligations coride
(whether currently convertible or convertible oalger the passage of time or the occurrence oaicegvents)
into or exchangeable for any shares of its capttadk (except (A) for regular quarterly cash divide on the
Company Common Stock at a rate not in excess 86%@er share with record dates and payment dates
consistent with the prior year, (B) dividends oa @ompany Preferred Stock, (C) dividends paid yadrihe
Subsidiaries of Company to Company or to any oivitelly-owned Subsidiaries, and (D) the acceptarfce
shares of Company Common Stock in payment of tieecése price or withholding Taxes incurred by any
employee or director in connection with the exer@§stock options or stock appreciation rightsher vesting
of restricted shares of (or settlement of otheiitgehased awards in respect of) Company CommonkStoc
granted under a Company Stock Plan, the CompanyPGapor a Company Deferred Equity Unit Plan, ialea
case in accordance with past practice and the
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terms of the applicable the Company Stock Plan, izemwm Cap Plan and related award agreements or a
Company Deferred Equity Unit Plan);

(iii) grant any stock options, stock appreciatiahts, restricted shares, restricted stock unéfered
equity units, awards based on the value of Comgacgpital stock or other equity-based award wiipeet to
shares of Company Common Stock under any of thep@agnStock Plans, the Company Cap Plan or anye
Company Deferred Equity Unit Plans or otherwisegrant any individual, corporation or other enttyy right
to acquire any shares of its capital stock; or

(iv) issue any additional shares of capital stocktber securities, except pursuant to the exeafiséock
options or stock appreciation rights or the setdetiof other equity-based awards granted undemap@oy
Stock Plan, the Company Cap Plan or a Company Eeféquity Unit Plan that are outstanding as ofdae
of this Agreement;

(c) except as required under applicable law otehms of any Company Benefit Plan existing as ef th
date hereof, (i) increase in any manner the congtemsor benefits of any of the current or formeectors,
officers or employees of Company or its Subsid&(@llectively, “ Employee¥), (i) pay any amounts to
Employees not required by any current plan or agess (other than base salary in the ordinary coofse
business), (iii) become a party to, establish, aimeammence participation in, make any adjustntentjinate
or commit itself to the adoption of any stock optj@an or other stock-based compensation plan, eosgiion
(including any employee co-investment fund), seweeapension, retirement, profit-sharing, welfagadfit, or
other employee benefit plan or agreement or empdoyragreement with or for the benefit of any Empkoyor
newly hired employees), (iv) accelerate the vestihgny stock-based compensation or other long-term
incentive compensation under any Company Benedn®I(v) (x) hire employees in the position of Vice
President or above or (y) terminate the employméany employee in the position of Vice Presidanalmove
(other than due to terminations for cause) ort@ke any action which could reasonably be expetctgive rise
to a “good reason” (or any term of similar impardim;

(d) sell, transfer, pledge, lease, license, moggagcumber or otherwise dispose of any materialusnof
its properties or assets (including pursuant taisgzations) to any individual, corporation or ettentity other
than a Subsidiary or cancel, release or assigmaigrial amount of indebtedness to any such peysany
material claims held by any such person, in eask other than in the ordinary course of businessistent
with past practice or pursuant to contracts indatthe date of this Agreement;

(e) enter into any new line of business or changeniy material respect its lending, investment,
underwriting, risk and asset liability managemerd ather banking, operating, securitization andisarg
policies, except as required by applicable lawulaipn or policies imposed by any Governmentalitignt

(f) transfer ownership, or grant any license oreottights, to any person or entity of or in respEciny
material Company IP, other than grants of non-esichulicenses pursuant to License Agreements ehiete
in the ordinary course of business consistent pétt practice;

(9) other than in the ordinary course of businesssistent with past practice, make any materiadstmen
either by purchase of stock or securities, contigims to capital, property transfers, or purchdsany property
or assets of any other individual, corporation theo entity;

(h) take any action, or knowingly fail to take aagtion, which action or failure to act is reasogdiely to
prevent the Merger from qualifying as a reorgamdzatvithin the meaning of Section 368(a) of the €od

() amend its charter or bylaws, or otherwise takg action to exempt any person or entity (othanth
Parent or its Subsidiaries) or any action takeary person or entity from any Takeover Statuterailarly
restrictive provisions of its organizational docuntseor terminate, amend or waive any provisionanyf
confidentiality or standstill agreements in pladéwany third parties;
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() (i) amend or otherwise modify, except in theioary course of business, or knowingly violategath
case in any material respect, the terms of, anygammy Contract, or (ii) create, renew or amend argement
or contract or, except as may be required by aplpléiclaw, other binding obligation of Company ar it
Subsidiaries containing (A) any material restriotan the ability of Company or its Subsidiariestmduct its
business as it is presently being conducted oa(®)material restriction on the ability of Compamyits
affiliates to engage in any type of activity or ingss;

(k) commence or settle any material claim, actioproceeding;

(I) take any action or fail to take any action ttsaintended or may reasonably be expected totregsahy
of the conditions to the Merger set forth in Arid!Il not being satisfied;

(m) implement or adopt any material change in &g @ccounting or financial accounting principles,
practices or methods, other than as may be reghijregplicable law, GAAP or regulatory guidelines;

(n) file or amend any material Tax Return, makelmnge any material Tax election, or settle or
compromise any material Tax liability, in each cagt@er than in the ordinary course of businesssarequired
by law; or

(o) agree to take, make any commitment to takadopt any resolutions of its board of directorsuppor
of, any of the actions prohibited by this Sectio?. 5

5.3 _Parent Forbearance&xcept as expressly permitted by this Agreememtith the prior written consent
Company, during the period from the date of thise®gnent to the Effective Time, Parent shall nod, simall not
permit any of its Subsidiaries to, (a) amend, répeatherwise modify any provision of the Paremri@ficate or the
Parent Bylaws in a manner that would adverselycafimmpany, the stockholders of Company or thestations
contemplated by this Agreement; (b) take any actiorknowingly fail to take any action, which agtior failure to
act is reasonably likely to prevent the Merger frgualifying as a “reorganization” within the meagiof
Section 368(a) of the Code; (c) take any actiowitifully fail to take any action that is intended may reasonably
be expected to result in any of the conditiondhtoMerger set forth in Article VII not being satest; (d) take any
action that would be reasonably expected to prewveaterially impede or materially delay the consuation of the
transactions contemplated by this Agreement; oagege to take, make any commitment to take, opteaioy
resolutions of its board of directors in supportasfy of the actions prohibited by this Section 5.3

ARTICLE VI
ADDITIONAL AGREEMENTS

6.1 Regulatory Matters (a) Parent and Company shall promptly prepadefigewith the SEC the
Form S-4, in which the Joint Proxy Statement walibcluded as a prospectus. Each of Parent and &onghall
use its reasonable best efforts to have the Fodwé&elared effective under the Securities Act asnmtly as
practicable after such filing, and Company shadréafter mail or deliver the Joint Proxy Statenterits
stockholders. Parent shall also use its reasotesieefforts to obtain all necessary state seeariiw or “Blue Sky”
permits and approvals required to carry out thestations contemplated by this Agreement, and Caynghall
furnish all information concerning Company and tieéders of Company Common Stock as may be reaspnabl
requested in connection with any such action.

(b) The parties shall cooperate with each otherumedtheir respective reasonable best effortsamptly
prepare and file all necessary documentation,fexeéll applications, notices, petitions and fijln to obtain as
promptly as practicable all permits, consents, eygis and authorizations of all third parties (irdthg any unions,
works councils or other labor organizations) and/&omental Entities that are necessary or advigable
consummate the transactions contemplated by thisekgent (including the Merger), and to comply viite terms
and conditions of all such permits, consents, amdsoand authorizations of all such third partie§overnmental
Entities. Company and Parent shall have the rgih¢tiew in advance, and, to the extent practicadeh will
consult the other on, in each case subject to gk laws relating to the confidentiality of infieation, all the
information relating to Company or
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Parent, as the case may be, and any of their rdgp&ubsidiaries, that appear in any filing madghwor written
materials submitted to, any third party or any Gowgental Entity in connection with the transactionatemplated
by this Agreement. In exercising the foregoing tiglach of the parties shall act reasonably arndasptly as
practicable. The parties shall consult with ead¢teotvith respect to the obtaining of all permitsnsents, approvals
and authorizations of all third parties and Govezntal Entities necessary or advisable to consumthate
transactions contemplated by this Agreement anl pacty will keep the other apprised of the statumatters
relating to completion of the transactions conteatea by this Agreement.

(c) Each of Parent and Company shall, upon regfigsish to the other all information concerninggif, its
Subsidiaries, directors, officers and stockhol@derd such other matters as may be reasonably negcessalvisable
in connection with the Joint Proxy Statement, then-S-4 or any other statement, filing, notice pplecation made
by or on behalf of Parent, Company or any of thespective Subsidiaries to any Governmental Eirtifonnection
with the Merger and the other transactions contatedlby this Agreement.

(d) Each of Parent and Company shall promptly adthe other upon receiving any communication from a
Governmental Entity the consent or approval of Whgcrequired for consummation of the transactworgemplate
by this Agreement that causes such party to betteakethere is a reasonable likelihood that angRaRequisite
Regulatory Approval or Company Requisite Regulapproval, respectively, will not be obtained oatlhe
receipt of any such approval may be materially yida

6.2 _Access to Information (a) Upon reasonable notice and subject to agipliéclaws relating to the
confidentiality of information, each of Company andrent shall, and shall cause each of its Sub&dito, afford
to the officers, employees, accountants, coundelsars, agents and other representatives of tier garty,
reasonable access, during normal business hourgydhe period prior to the Effective Time, to i&dl properties,
books, contracts, commitments and records, andhgisuch period, such party shall, and shall céssgubsidiarie
to, make available to the other party (i) a copgach report, schedule, registration statemenbéret document
filed or received by it during such period pursutanthe requirements of federal securities lawfederal or state
banking or insurance laws (other than reports audeents that such party is not permitted to disclosder
applicable law) and (ii) all other information camning its business, properties and personneleasttter party may
reasonably request (in the case of access or aselu Company, the foregoing rights provided by 8ection 6.2
() shall be limited to information concerning Rdrthat is reasonably related to the prospectiveevaf Parent
Common Stock or to Parent’s ability to consummhgettansactions contemplated hereby). Neither Cagnpar
Parent, nor any of their Subsidiaries, shall beiireg to provide access to or to disclose infororativhere such
access or disclosure would jeopardize the attoofiewt privilege of such party or its Subsidiar@scontravene any
law, rule, regulation, order, judgment, decreeydidry duty or binding agreement entered into pigothe date of
this Agreement. The parties shall make appropsabestitute disclosure arrangements under circurossaim which
the restrictions of the preceding sentence apply.

(b) All information and materials provided pursusmthis Agreement shall be subject to the provisiof the
Confidentiality Agreement entered into betweenghgies as of September 14, 2008 (the “ Confidétytia

Agreement).

(c) No investigation by a party hereto or its rejergtatives shall affect the representations andawties of the
other party set forth in this Agreement.

6.3 Stockholder Approval Each of Company and Parent shall call a meetinig stockholders to be held as
soon as reasonably practicable for the purposétairing the requisite stockholder approval regliireconnection
with the Merger, on substantially the terms andditions set forth in this Agreement, and shall ilseeasonable
best efforts to cause such meeting to occur as asoeasonably practicable. The Board of DireadbGompany
shall use its reasonable best efforts to obtaim fits stockholders the stockholder vote approvirgg¥erger, on
substantially the terms and conditions set fortthis Agreement, required to consummate the trdiosesc
contemplated by this Agreement, and shall recomnseict approval except to the extent expressly pedhinder
Section 6.10(d). Company shall submit this Agreenteits stockholders at the stockholder meetingnat its
Board of Directors shall have withdrawn, modifiedqoialified its
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recommendation. The Board of Directors of Compaay ddopted resolutions approving the Merger, on
substantially the terms and conditions set fortthia Agreement, and directing that the Mergersoch terms and
conditions, be submitted to Company’s stockholdi@rsheir consideration. The Board of DirectorsRafrent shall
use its reasonable best efforts to obtain froratdskholders the stockholder vote approving theasse of Parent
Common Stock in the Merger, on substantially thegeand conditions set forth in this Agreementuiexy to
consummate the issuance of Parent Common Stockropidted by this Agreement, and shall recomment suc
approval except to the extent making such recomat@rwould cause the Board of Directors of Pateniolate
its fiduciary duties to Parent stockholders ungmliaable law. Parent shall submit the stock issegiroposal to its
stockholders at the stockholder meeting even Bdard of Directors shall have withdrawn, modifdqualified its
recommendation. The Board of Directors of Parestddopted resolutions approving the Merger, ontanbally
the terms and conditions set forth in this Agreetnamnd directing that the issuance of Parent Com8tonk in the
Merger, on such terms and conditions, be submitdarent’s stockholders for their consideration.

6.4 NYSE Listing Parent shall cause the shares of Parent Comineck ® be issued in the Merger to be
approved for listing on the NYSE, subject to offlanotice of issuance, prior to the Effective Time.

6.5 Employee Matters (a) For the period from the Effective Time thgbuDecember 31, 2009, Parent shall
maintain or cause to be maintained employee beplafits and compensation opportunities for the hieoef
employees (as a group) who are actively employe@doympany and its Subsidiaries on the Closing Da@ogered
Employees)) that provide employee benefits and compensaijgportunities which, in the aggregate, are
substantially comparable to the employee benefitkcdmpensation opportunities that were provideslizh
Covered Employees immediately prior to the Effexfiime.

(b) To the extent that a Covered Employee becotigible to participate in an employee benefit plan
maintained by Parent or any of its Subsidiariese®ashall (i) cause such employee benefit plaietognize the
service of such Covered Employee with Companysoitbsidiaries (or their predecessor entitiespéwposes of
eligibility, participation, vesting, and, exceptder defined benefit pension plans, benefit acanader such
employee benefit plan of Parent or any of its Sdibsies (including, without limitation, for purpcsef the
Company Stock Plans, the Company Cap Plan anddhg&ny Deferred Equity Unit Plans as assumed bgrPar
pursuant to Section 1.5), to the same extent sewlice was recognized immediately prior to the &ffe Time
under a comparable Company Benefit Plan in whia €Eovered Employee was eligible to participate edrately
prior to the Effective Time; provideithat such recognition of service shall not opetatduplicate any benefits of a
Covered Employee with respect to the same peri@wofice, and (ii) with respect to any health, dentision or
other welfare plan of Parent or any of its Subsid&g(other than Company and its Subsidiaries)hiclvany
Covered Employee is eligible to participate for fiten year in which such Covered Employee is étigfible to
participate, use its reasonable best efforts tadxpse any pre-existing condition limitations agiility waiting
periods under such Parent or Subsidiary plan tedieed with respect to such Covered Employee, écetttent suc
limitation would have been waived or satisfied unithe Company Benefit Plan in which such Coveregleyee
participated immediately prior to the Effective Epmand (y) recognize any health, dental or visiqreases incurre
by such Covered Employee in the year that incltkde<losing Date (or, if later, the year in whiclels Covered
Employee is first eligible to participate) for poges of any applicable deductible and annual opioket expense
requirements under any such health, dental orwvigian of Parent or any of its Subsidiaries.

(c) From and after the Effective Time, Parent stalkhall cause its Subsidiaries to, honor, iroet@ance with
the terms thereof as in effect as of the date liere@s may be amended after the date hereof {fi) the prior
written consent of Parent or (ii) as permitted parg to Section 5.2(c) of this Agreement, each CamyBenefit
Plan.

(d) Nothing in this Section 6.5 shall be constrttimit the right of Parent or any of its Subsitks (including
following the Closing Date, Company and its Sulzgigis) to amend or terminate any Company Benedit Bf othe
employee benefit plan, to the extent such amendoreiermination is permitted by the terms of thelegable plan,
nor shall anything in this Section 6.5 be constrgegrohibit the Parent or any

A-35




Table of Contents

of its Subsidiaries (including, following the Clagi Date, Company and its Subsidiaries) from tertmgahe
employment of any particular Covered Employee feiigg the Closing Date.

(e) Without limiting the generality of Section 9,%e provisions of this Section 6.5 are solelytfa benefit of
the parties to this Agreement, and no current onés employee, director or independent contract@ng other
individual associated therewith shall be regardedifiy purpose as a third-party beneficiary ofAlgeeement, and
nothing herein shall be construed as an amendmemyt Company Benefit Plan or other employee bepkth for
any purpose.

6.6 Indemnification; Directorsand Officers Insurance

(a) In the event of any threatened or actual claictipn, suit, proceeding or investigation, whettieil,
criminal or administrative (a “ Clair¥), including any such Claim in which any individuaho is now, or has been
at any time prior to the date of this Agreementwvbp becomes prior to the Effective Time, a directoofficer of
Company or any of its Subsidiaries or who is or e&wving at the request of Company or any of itss&liaries as
director or officer of another person (the “ Indefied Parties’), is, or is threatened to be, made a party based
whole or in part on, or arising in whole or in paut of, or pertaining to (i) the fact that he bess or was a director
or officer of Company or any of its Subsidiariepto the Effective Time or (ii) this Agreementany of the
transactions contemplated by this Agreement, whethgerted or arising before or after the Effecliirae, the
parties shall cooperate and use their reasonabtesfferts to defend against and respond therdtaights to
indemnification and exculpation from liabilitiesrfacts or omissions occurring at or prior to théeEive Time now
existing in favor of any Indemnified Party as ped in their respective certificates or articlesnabrporation or
bylaws (or comparable organizational documents),aary indemnification agreements which are existia@f the
date hereof, shall survive the Merger and shaltinae in full force and effect in accordance witleir terms, and
shall not be amended, repealed or otherwise madifiea period of six years after the Effective €iin any manne
that would adversely affect the rights thereundesugh individuals for acts or omissions occurraigr prior to the
Effective Time or taken at the request of Paremspant to Section 6.7, it being understood thahtingtin this
sentence shall require any amendment to the oatéfiof incorporation or bylaws of the Survivingn@zany.

(b) From and after the Effective Time, Parent sbhakhall cause the Surviving Company to, to thiedtiexten
permitted by applicable law, indemnify, defend &t harmless, and provide advancement of expdosesch
Indemnified Party against all losses, claims, dagsagosts, expenses, liabilities or judgments aruants that are
paid in settlement of or in connection with anyi@ldased in whole or in part on or arising in whoten part out c
the fact that such person is or was a directoiffazer of Company or any of its Subsidiaries, amdtpining to any
matter existing or occurring, or any acts or oneigsioccurring, at or prior to the Effective Timejether asserted
claimed prior to, or at or after, the Effective Er{including matters, acts or omissions occurringdnnection with
the approval of this Agreement and the consummatidghe transactions contemplated hereby) or tatéhe
request of Parent pursuant to Section 6.7.

(c) Parent shall cause the individuals servingflisens and directors of Company or any of its Sdiasies
immediately prior to the Effective Time to be coseifor a period of six years from the Effective €itmy the
directors’ and officers’ liability insurance poliegaintained by Company (provided that Parent mégtiute
therefor policies of at least the same coverageaamolints containing terms and conditions that atdess
advantageous than such policy) with respect to@otenissions occurring prior to the Effective Tithat were
committed by such officers and directors in theipacity as such; provided that in no event shakifee required
to expend annually in the aggregate an amountdessxof 250% of the annual premiums currently pgid
Company (which current amount is set forth in Set6.6 of the Company Disclosure Schedule) for snshrance
(the “ Insurance Amouri), and provided further that if Parent is unaldenaintain such policy (or such substitute
policy) as a result of the preceding proviso, Paséall obtain as much comparable insurance asitahle for the
Insurance Amount.

(d) The provisions of this Section 6.6 shall suevilie Effective Time and are intended to be forheefit of,
and shall be enforceable by, each Indemnified Rarti/his or her heirs and representatives.
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6.7 _Additional Agreements In case at any time after the Effective Time amther action is necessary or
desirable to carry out the purposes of this Agredrtiacluding any merger between a Subsidiary séR& on the
one hand, and a Subsidiary of Company, on the otingo vest the Surviving Company with full titie all
properties, assets, rights, approvals, immunitiesfeanchises of either party to the Merger, theppr officers and
directors of each party and their respective Sidnsés shall, at Parent’s sole expense, take ah secessary action
as may be reasonably requested by Parent.

6.8 Advice of ChangesEach of Parent and Company shall promptly adviseother of any change or event
(i) having or reasonably likely to have a MateAalverse Effect on it or (ii) that it believes woudd would be
reasonably likely to cause or constitute a matériehch of any of its representations, warrantieuvenants
contained in this Agreement; providetdowever, that no such natification shall affect the repraations,
warranties, covenants or agreements of the pddiaemedies with respect thereto) or the conditimnthe
obligations of the parties under this Agreemend providedfurtherthat a failure to comply with this Section 6.8
shall not constitute a breach of this Agreemeriherfailure of any condition set forth in ArticldMo be satisfied
unless the underlying Material Adverse Effect otenial breach would independently result in théufai of a
condition set forth in Article VIl to be satisfied.

6.9 Exemption from Liability Under Section 16(bJPrior to the Effective Time, Parent and Compsinal|
each take all such steps as may be reasonablysagges appropriate, and the parties shall coopevith each
other as necessary, to cause any deemed dispasitshrares of Company Common Stock or conversiangf
derivative securities in respect of such shargsashpany Common Stock or any deemed acquisitiohafes of
Parent Common Stock by an individual who afterNtexger is expected to be subject to Section 16{Hh®
Exchange Act with respect to Parent, in each aaserninection with the consummation of the transasti
contemplated by this Agreement to be exempt undéz R6b-3 promulgated under the Exchange Act.

6.10 No Solicitation

(a) None of Company, its Subsidiaries or any officérector, employee, agent or representativdyding any
investment banker, financial advisor, attorney pactant or other representative) of Company oradrits
Subsidiaries shall directly or indirectly (i) satidnitiate, encourage, facilitate (including byayof furnishing
information) or take any other action designedatlitate any inquiries or proposals regarding argrger, share
exchange, consolidation, sale of assets, saleanéstof capital stock (including by way of a tendéer) or similar
transactions involving Company or any of its Sulasids that, if consummated, would constitute arerklative
Transaction (any of the foregoing inquiries or prsgls, including the indication of any intentiormptmpose any of
the foregoing, being referred to herein as an eflative Proposd), (ii) participate in any discussions or
negotiations regarding an Alternative Transactio(iit) enter into any agreement regarding any Altaive
Transaction. Notwithstanding the foregoing, the mlaaf Directors of Company shall be permitted, ptmthe
meeting of Company stockholders to be held pursieeSection 6.3, and subject to compliance withatier terms
of this Section 6.10 and to first entering intooafidentiality agreement with the person proposingh Alternative
Proposal on terms substantially similar to, andess favorable to Company than, those containdigein
Confidentiality Agreement, to consider and partét®in discussions and negotiations with respeattiona fide
Alternative Proposal received by Company, and 8irimformation in connection therewith (providedttthe
Company shall simultaneously provide to Parentsargh information that was not previously providedParent) if
and only to the extent that and so long as the@o&Directors of Company determines in good fégter
consultation with outside legal counsel) that fisg@lto do so would cause it to violate its fiducidrgties to Company
stockholders under applicable law.

As used in this Agreement, " Alternative Transagtioneans any of (i) a transaction pursuant to wiaini
person (or group of persons) (other than Pareits @ffiliates), directly or indirectly, acquires would acquire moi
than 15% of the outstanding shares of Company yoéits Subsidiaries or outstanding voting poweobany new
series or new class of preferred stock that woslétitled to a class or series vote with respeatrmerger with
Company or any of its Subsidiaries, whether froorm@any or pursuant to a tender offer or exchanger oif
otherwise, (ii) a merger, share exchange, condaidar other business
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combination involving Company or any of its Subaréks (other than the Merger), (iii) any transatfarsuant to
which any person (or group of persons) (other fharent or its affiliates) acquires or would acqaioatrol of assei
(including for this purpose the outstanding eqsigurities of subsidiaries of Company and secarifghe entity
surviving any merger or business combination inicigéiny of Company’s Subsidiaries) of Company or afits
Subsidiaries representing more than 15% of thenfiairket value of all the assets, net revenuestdnoeme of
Company and its Subsidiaries, taken as a whole gidieiely prior to such transaction, or (iv) anyesth
consolidation, business combination, recapitalimatr similar transaction involving Company or arfyits
Subsidiaries other than the transactions conteegblay this Agreement.

(b) Company shall notify Parent promptly (but inex@nt later than 24 hours) after receipt of artgrilative
Proposal, or any material modification of or mateaémendment to any Alternative Proposal, or aquest for
nonpublic information relating to Company or anyitefSubsidiaries or for access to the propertiesks or records
of Company or any of its Subsidiaries, other thay such request that does not relate to and watldeasonably
be expected to lead to, an Alternative Proposalh3wtice to Parent shall be made orally and iting;j and shall
indicate the identity of the person making the Aitgive Proposal or intending to make or considgenraking an
Alternative Proposal or requesting non-public infation or access to the books and records of Coyngaany of
its Subsidiaries, and a copy (if in writing) andrsuary of the material terms of any such Alternafveposal or
modification or amendment to an Alternative ProphoSampany shall use its best efforts to keep Rduehy
informed, on a current basis, of any material clearig the status and any material changes or neatlins in the
terms of any such Alternative Proposal, indicattomequest. Company shall also provide Parent 24sharitten
notice before it enters into any discussions ootiaons concerning any Alternative Proposal inaxdance with
Section 6.10(a). The Company shall not enter intocnfidentiality or other agreement that woulgede its
ability to comply with its obligations under thie&ion 6.10(b).

(c) Company and its Subsidiaries shall immediatelyse and cause to be terminated any existingssiseis o
negotiations with any persons (other than Paremtyiacted heretofore with respect to any of thedoieg, and sha
use reasonable best efforts to cause all persbes thtan Parent who have been furnished confidenf@mation
regarding Company in connection with the solicitatof or discussions regarding an Alternative Psapavithin the
12 months prior to the date hereof promptly tomewr destroy such information. Company agreesaand to
cause its Subsidiaries not to, release any thirty fimm the confidentiality and standstill provasis of any
agreement to which Company or its Subsidiaries i@y become a party, and shall immediately taksteps
necessary to terminate any approval that may heea heretofore given under any such provisionsosizing any
person to make an Alternative Proposal. Neither amg nor the Board of Directors of Company shairape or
take any action to render inapplicable to any Alétive Proposal or Alternative Transaction Sec#68 of the
DGCL or any similar Takeover Statutes.

(d) Except as expressly permitted by this Sectid@@!), neither the Board of Directors of Company any
committee thereof shall (i) withdraw, modify or djfig or propose publicly to withdraw, modify or glify, the
recommendation by the Board of Directors of Compaithis Agreement and/or the Merger to Company’s
stockholders, (ii) take any public action or makg public statement in connection with the meeth@ompany
stockholder to be held pursuant to Section 6.3tankisely inconsistent with such recommendatiofiigrapprove
or recommend, or publicly propose to approve oomamend, or fail to recommend against, any AltexgaBRropos:

foregoing, the Board of Directors of Company maykena Change of Recommendation, if, and only ifheafc¢he
following conditions is satisfied:

(i) it receives an Alternative Proposal not soéidiin breach of this Section 6.10 that constitat&siperior
Proposal and such Superior Proposal has not bebdrawvn;

(i) it determines in good faith (after consultativith outside legal counsel), that in light of @p®rior
Proposal the failure to effect such Change of Rewendation would cause it to violate its fiduciantids to
Company stockholders under applicable law;
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(iii) Parent has received written notice from Compéa “ Change of Recommendation Notiyat least
three business days prior to such Change of Recaowfaien, which notice shall (1) state expressly tha
Company has received an Alternative Proposal wtiietBoard of Directors of Company has determined is
Superior Proposal and that Company intends to edf€hange of Recommendation and the manner inhwhic
intends or may intend to do so and (2) includeidieatity of the person making such Alternative Rregd and a
copy (if in writing) and summary of material termfssuch Alternative Proposal; providdtht any material
amendment to the terms of such Alternative Propsisall require a new Change of Recommendation Botic
and at least two business days prior to such ChahBecommendation; and

(iv) during any such naotice period, Company anddsisors have negotiated in good faith with Parent
(provided that Parent desires to negotiate) to naalestments in the terms and conditions of thise&gent
such that such Alternative Proposal would no lorggerstitute a Superior Proposal.

As used in this Agreement, “ Superior Propdsakeans any proposal made by a third party (A)dguére,
directly or indirectly, for consideration consigjiof cash and/or securities, 100% of the outstandirares of
Company Common Stock or 100% of the assets, nehums or net income of Company and its Subsidiaagen
as a whole and (B) which is otherwise on terms tilie Board of Directors of Company determinegsn i
reasonable good faith judgment (after consultatidh its financial advisor and outside legal coujpgeking into
account, among other things, all legal, financiedulatory and other aspects of the proposal amgéhson making
the proposal, that the proposal, (i) if consummatedlId result in a transaction that is more favteafsom a
financial point of view, to Company’s stockholdénan the Merger and the other transactions contaegbhereby
and (i) is reasonably capable of being compleitedduding to the extent required, financing whishttien
committed or which, in the good faith judgment o Board of Directors of Company, is reasonablyabégof
being obtained by such third party.

(e) Company shall ensure that the officers, dimscamd all employees, agents and representativelsiding
any investment bankers, financial advisors, attgsnaccountants or other representatives) of Cognpaiis
Subsidiaries are aware of the restrictions desgrib¢his Section 6.10 as reasonably necessarydiol aiolations
thereof. It is understood that any violation of thetrictions set forth in this Section 6.10 by afffjcer, director,
employee, agent or representative (including amgstment banker, financial advisor, attorney, antant or other
representative) of Company or its Subsidiaries| fleatleemed to be a breach of this Section 6.10dwpany.

(f) Nothing contained in this Section 6.10 shabubit Company or its Subsidiaries from taking agtlosing
to its stockholders a position required by Rule-24® or Rule 14d-9 promulgated under the Exchakaie

6.11 Dividends After the date of this Agreement, each of Pasgt Company shall coordinate with the o
regarding the declaration of any dividends in resp&Parent Common Stock and Company Common Sindkhe
record dates and payment dates relating therdiejrig the intention of the parties that holder€ofmpany
Common Stock shall not receive two dividends, drtéareceive one dividend, for any quarter witlspect to their
shares of Company Common Stock and any shareseftf@ommon Stock any such holder receives in exgiha
therefor in the Merger.

6.12 Redemption of Exchangeable Shar@sior to the Effective Time, the Company shake all actions
necessary to redeem, and shall redeem, the Exclialegghares of Merrill Lynch & Co. Canada Ltd. aterdance
with the terms of such securities.

6.13 _Tax Matters Company shall consult with Parent regarding sigwyificant transactions or Tax Return
positions reasonably expected to materially inereasaffect the Company’net operating losses or capital losse
any taxable year or period and shall, in Compamgésonable discretion, take account of Parentiss/en such
matters to the extent reasonably feasible.
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ARTICLE VII
CONDITIONS PRECEDENT

7.1 Conditions to Each ParsyObligation to Effect the MergerThe respective obligations of the parties to
effect the Merger shall be subject to the satigdacit or prior to the Effective Time of the follavg conditions:

(a) Stockholder Approvals (i) This Agreement, on substantially the termd aonditions set forth in this
Agreement, shall have been adopted by the reqaBitenative vote of the holders of Company Comn&iack
entitled to vote thereon, and (ii) the issuancBafent Common Stock in the Merger, on substantibéiyterms
and conditions set forth in this Agreement, shalldhbeen approved by the requisite affirmative wbtihe
holders of Parent Common Stock entitled to voteciie.

(b) NYSE Listing. The shares of Parent Common Stock to be issutgttholders of Company Common
Stock upon consummation of the Merger shall hawnlaeithorized for listing on the NYSE, subject fiical
notice of issuance.

(c) Form $4. The Form S-4 shall have become effective unueSecurities Act and no stop order
suspending the effectiveness of the Form S-4 shakk been issued and no proceedings for that pengias|
have been initiated or threatened by the SEC.

(d) No Injunctions or Restraints; lllegalityNo order, injunction or decree issued by anyrcouagency
of competent jurisdiction or other law preventigitaking illegal the consummation of the Mergeaoy of
the other transactions contemplated by this Agregisigall be in effect.

7.2 Conditions to Obligations of ParenThe obligation of Parent and Merger Sub to ¢ffiee Merger is also
subject to the satisfaction, or waiver by Parentrarior to the Effective Time, of the followingpnditions:

(a) Representations and WarrantieSubject to the standard set forth in Sectiont®& representations
and warranties of Company set forth in this Agreetséall be true and correct as of the date ofAgieement
and as of the Effective Time as though made onaanaf the Effective Time (except that represemntatiand
warranties that by their terms speak specificadlpfthe date of this Agreement or another daté bbarue an
correct as of such date); and Parent shall hawivext a certificate signed on behalf of CompanyHayChief
Executive Officer or the Chief Financial Officer @dbmpany to the foregoing effect.

(b) Performance of Obligations of CompangZompany shall have performed in all materiapeess all
obligations required to be performed by it undés thgreement at or prior to the Effective Time; datent
shall have received a certificate signed on batfafompany by the Chief Executive Officer or theig€h
Financial Officer of Company to such effect.

(c) Federal Tax Opinion Parent shall have received the opinion of itsnsel, Wachtell, Lipton, Rosen &
Katz, in form and substance reasonably satisfa¢toBarent, dated the Closing Date, substantialthé¢ effect
that, on the basis of facts, representations asuhgstions set forth in such opinion that are caestswith the
state of facts existing at the Effective Time, kherger will qualify as a “reorganization” withinéhmeaning of
Section 368(a) of the Code. In rendering such opincounsel may require and rely upon customary
representations contained in certificates of oficef Company and Parent.

(d) Regulatory Approvals All approvals set forth in Section 4.4 requitedconsummate the transactions
contemplated by this Agreement, including the Mergkall have been obtained and shall remain irfdute
and effect and all statutory waiting periods inpexs thereof shall have expired (all such approaatsthe
expiration of all such waiting periods being reéetias the “ Parent Requisite Regulatory Appro¥als
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7.3 _Conditions to Obligations of Companylhe obligation of Company to effect the Mergealso subject to
the satisfaction or waiver by Company at or printhte Effective Time of the following conditions:

(a) Representations and WarrantiesSubject to the standard set forth in Sectiont®& representations
and warranties of Parent set forth in this Agreenséall be true and correct as of the date ofAkjikeement
and as of the Effective Time as though made onaanaf the Effective Time (except that represemntatiand
warranties that by their terms speak specificadlypfthe date of this Agreement or another daté bhdrue an
correct as of such date); and Company shall hasedwed a certificate signed on behalf of ParenthigyChief
Executive Officer or the Chief Financial Officer Barent to the foregoing effect.

(b) Performance of Obligations of ParentParent shall have performed in all material retpall
obligations required to be performed by it undés hgreement at or prior to the Effective Time, &@ampany
shall have received a certificate signed on betfaifarent by the Chief Executive Officer or the &ltinancial
Officer of Parent to such effect.

(c) Federal Tax Opinion Company shall have received the opinion of itsnsel, Shearman & Sterling
LLP, in form and substance reasonably satisfadtmompany, dated the Closing Date, substantialth¢
effect that, on the basis of facts, representatmusassumptions set forth in such opinion thatansistent
with the state of facts existing at the Effectivien&, the Merger will qualify as a “reorganizationithin the
meaning of Section 368(a) of the Code. In rendesinth opinion, counsel may require and rely upatauary
representations contained in certificates of officef Company and Parent.

(d) Regulatory Approvals All approvals set forth in Section 3.4 requireccbnsummate the transactions
contemplated by this Agreement, including the Mergkall have been obtained and shall remain irfdute
and effect and all statutory waiting periods inpexs thereof shall have expired (all such approaatsthe
expiration of all such waiting periods being reéetas the “* Company Requisite Regulatory Approtals

ARTICLE VIII
TERMINATION AND AMENDMENT

8.1 Termination This Agreement may be terminated at any timerfid the Effective Time, whether before
or after approval of the matters presented in coiiore with the Merger by the stockholders of Comypan

(a) by mutual consent of Company and Parent initéenrinstrument authorized by the Boards of Divest
of Company and Parent;

(b) by either Company or Parent, if any Governmightdity that must grant a Parent Requisite Regujat
Approval or a Company Requisite Regulatory Apprdwes denied approval of the Merger and such daasl
become final and nonappealable or any Governmentigtly of competent jurisdiction shall have isszefinal
and nonappealable order, injunction or decree peemtsy enjoining or otherwise prohibiting or makiiiggal
the consummation of the transactions contemplagettiib Agreement;

(c) by either Company or Parent, if the Merger Ishal have been consummated on or before the first
anniversary of the date of this Agreement unlesdahure of the Closing to occur by such date Idmaldue to
the failure of the party seeking to terminate thigeement to perform or observe the covenants grekanents
of such party set forth in this Agreement;

(d) by either Company or Parent (provided thattémminating party is not then in material breaclay
representation, warranty, covenant or other agraeoontained herein), if there shall have beereadr of an
of the covenants or agreements or any of the reptations or warranties set forth in this Agreenmmthe par
of Company, in the case of a termination by Pa@mBarent or Merger Sub, in
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the case of a termination by Company, which breaither individually or in the aggregate, woulduien, if
occurring or continuing on the Closing Date, thitufa of the conditions set forth in Section 7.2708, as the
case may be, and which is not cured within 30 de§swing written notice to the party committingcgubreac
or by its nature or timing cannot be cured withiclstime period;

(e) by Parent, if (i) the Board of Directors of Coamy shall have (A) failed to recommend in the tJoin
Proxy Statement the approval and adoption of tigjgeAment, (B) made any Change of Recommendation,
(C) approved or recommended, or publicly proposeapiprove or recommend, any Alternative Proposal,
whether or not permitted by the terms hereof orféiled to recommend to Company’s stockholders tifway
reject any tender offer or exchange offer that tiries an Alternative Transaction within the tarsiness day
period specified in Rule 14e-2(af the Exchange Act, or (ii) Company shall haveadoteed its obligations unc
Section 6.3 in any material respect;

(f) by Company, if Parent shall have breachedbiggations under Section 6.3 in any material regpec

(9) by either Company or Parent, if the approvaCofmpany stockholders required by Section 7.1(all sh
not have been obtained at a meeting of Companktstdaers convened for purposes of approving angbtiaty
this Agreement; or

(h) by either Company or Parent, if the approvaPafent stockholders required by Section 7.1(d) sba
have been obtained at a meeting of Parent stocktsotabnvened for purposes of approving the issuahce
Parent Common Stock in the Merger.

The party desiring to terminate this Agreement pans to clause (b), (c), (d), (e), (f), (g) or @ixhis
Section 8.1 shall give written notice of such teration to the other party in accordance with Sec@i@l, specifying
the provision or provisions hereof pursuant to Wrgach termination is effected.

8.2 Effect of Termination In the event of termination of this Agreementdither Company or Parent as
provided in Section 8.1, this Agreement shall faith become void and have no effect, and none oh@amy,
Parent, any of their respective Subsidiaries orddrihie officers or directors of any of them shellve any liability ¢
any nature whatsoever under this Agreement, ooiimection with the transactions contemplated by Agreemen
except that (i) Sections 6.2(b), 8.2, 8.3, 9.3, 9.8, 9.6, 9.7, 9.8 and 9.10 shall survive anmieation of this
Agreement, and (ii) neither Company nor Parentl sfeatelieved or released from any liabilities anthges arising
out of its knowing breach of any provision of tligreement. Notwithstanding the foregoing, in thergvof any
termination of this Agreement, the Stock Option égment shall remain in full force and affect in@dance with
its terms.

8.3 Fees and Expense&xcept with respect to costs and expenses ofipgi and mailing the Joint Proxy
Statement and all filing and other fees paid toSE€ in connection with the Merger, which shalbloene equally
by Company and Parent, all fees and expenses @turrconnection with the Merger, this Agreemend the
transactions contemplated by this Agreement sheafidid by the party incurring such fees or expenshsther or
not the Merger is consummated.

8.4 Amendment This Agreement may be amended by the partieachbygn taken or authorized by their
respective Boards of Directors, at any time betorafter approval of the matters presented in cotiore with
Merger by the respective stockholders of CompamlyRerent; providedhowever, that after any approval of the
transactions contemplated by this Agreement bythekholders of Company or Parent, there may novlibout
further approval of such stockholders, any amendmkthis Agreement that requires further appravader
applicable law. This Agreement may not be amenaed by an instrument in writing signed on belodiléach of
the parties.

8.5 _Extension; Waiver At any time prior to the Effective Time, the fi@s, by action taken or authorized by
their respective Board of Directors, may, to theeaklegally allowed, (a) extend the time for tlefprmance of an
of the obligations or other acts of the other pathy waive any inaccuracies in the representatiorswarranties
contained in this Agreement or (c) waive complianith any of the agreements or conditions containgtis
Agreement. Any agreement on the part of a pargntosuch
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extension or waiver shall be valid only if set Foith a written instrument signed on behalf of spalty, but such
extension or waiver or failure to insist on stdgompliance with an obligation, covenant, agreenoemondition
shall not operate as a waiver of, or estoppel vafipect to, any subsequent or other failure.

ARTICLE IX
GENERAL PROVISIONS

9.1 Closing On the terms and subject to the conditionsath in this Agreement, the closing of the Merger
(the “ Closing”) shall take place at 10:00 a.m. on a date aradpdéce to be specified by the parties, which dagdl
be no later than five business days after thefaatisn or waiver (subject to applicable law) oé tlatest to occur of
the conditions set forth in Article VII (other thémose conditions that by their nature are to lisféad or waived at
the Closing), unless extended by mutual agreenfaheqarties (the “ Closing Datg If the conditions set forth in
Article VIl are satisfied or waived during the twmeeks immediately prior to the end of a fiscal ¢etaof Parent,
then Parent may postpone the Closing until thé filsweek after the end of that fiscal quarter.

9.2 Standard No representation or warranty of Company comgiim Article 11l or of Parent contained in
Article IV shall be deemed untrue, inaccurate @oimect for any purpose under this Agreement, angdarty hereto
shall be deemed to have breached a representativarmnty for any purpose under this Agreemenérin case as
a consequence of the existence or absence of anii@wumstance or event unless such fact, cirtameg or event,
individually or when taken together with all otifacts, circumstances or events inconsistent withrapresentatior
or warranties contained in Article Ill, in the casfeCompany, or Article IV, in the case of Pardrgs had or would
reasonably be expected to have a Material AdveifeetBnith respect to Company or Parent, respelstive
(disregarding for purposes of this Section 9.2jallifications or limitations set forth in any regentations or
warranties as to “materiality,” “Material Adverséf&ct” and words of similar import). Notwithstandinhe
immediately preceding sentence, the representatiodsvarranties contained in (x) Section 3.2(a)l fieedeemed
untrue and incorrect if not true and correct ex¢et de minimis extent, (y) Sections 3.2(b), 3.38a3(b)(i), 3.7 an
3.25, in the case of Company, and Sections 4.2a$}.8.3(b)(i) and 4.7, in the case of Parent,|df@mtleemed untn
and incorrect if not true and correct in all madkrespects and (z) Section 3.8(a), in the cag&oaipany, and
Section 4.8(a), in the case of Parent, shall benddeuntrue and incorrect if not true and correclimespects.

9.3 Nonsurvival of Representations, Warranties Agreements None of the representations, warranties,
covenants and agreements set forth in this Agreearén any instrument delivered pursuant to thigement she
survive the Effective Time, except for Section &rid for those other covenants and agreements nedtai this
Agreement that by their terms apply or are to héopmed in whole or in part after the Effective Tm

9.4 Notices All notices and other communications in conrattvith this Agreement shall be in writing and
shall be deemed given if delivered personally, senfacsimile (with confirmation), mailed by retgsed or certifie
mail (return receipt requested) or delivered bygpress courier (with confirmation) to the partiéshe following
addresses (or at such other address for a pastyadisbe specified by like notice):

(a) if to Company, to:

Merrill Lynch & Co., Inc.
4 World Financial Center
250 Vesey Street

New York, NY 10080

Attention: Rosemary T. Berkery
Vice Chairman and General Counsel
Facsimile: (212) 449-9336
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with a copy to:

Shearman & Sterling LLP
599 Lexington Avenue
New York, NY 10022

Attention: John J. Madden
John A. Marzulli, Jr.
Scott D. Petepiece
Fax: (212) 848-7179

(b) if to Parent, to:

Bank of America Corporation

Bank of America Corporate Center
100 North Tryon Street

Charlotte, NC 28255

Attention: Timothy J. Mayopoulos,
Executive Vice President and GeneralrGel
Facsimile: (704) 370-3515

with a copy to:

Wachtell, Lipton, Rosen & Katz
51 West 52nd Street
New York, NY 10019

Attention: Edward D. Herlihy
Lawrence S. Makow
Nicholas G. Demmo

Fax: (212) 403-2000

9.5 Interpretation When a reference is made in this Agreement tiwlds, Sections, Exhibits or Schedules,
such reference shall be to an Article or SectioardExhibit or Schedule to this Agreement unle$envise
indicated. The table of contents and headings @wedan this Agreement are for reference purposdys and shall
not affect in any way the meaning or interpretattbthis Agreement. Whenever the words “includesicfudes” or
“including” are used in this Agreement, they stdldeemed to be followed by the words “without tation.” The
Company Disclosure Schedule and the Parent Diseldthedule, as well as all other schedules arekhibits
hereto, shall be deemed part of this Agreemeniraidded in any reference to this Agreement. Thise®ment
shall not be interpreted or construed to requiseperson to take any action, or fail to take anyoac if to do so
would violate any applicable law.

9.6 _Counterparts This Agreement may be executed in two or motsterparts, all of which shall be
considered one and the same agreement and shafhbexffective when counterparts have been signeghbly of
the parties and delivered to the other party, ittdp@nderstood that each party need not sign the smunterpart.

9.7 _Entire Agreement This Agreement (including the documents andibuments referred to in this
Agreement), together with the Confidentiality Agment and the Stock Option Agreement, constitutestitire
agreement and supersedes all prior agreementsnaiedstiandings, both written and oral, between #régs with
respect to the subject matter of this Agreemehgrmathan the Confidentiality Agreement and the EOption
Agreement.

9.8 Governing Law; Jurisdiction This Agreement shall be governed and constnuedéordance with the
internal laws of the State of Delaware applicabledntracts made and wholly-performed within suales without
regard to any applicable conflicts of law princgl&he parties hereto agree that any suit, actigmazeeding
brought by either party to enforce any provisionasfbased on any matter arising out of or in catine with, this
Agreement or the transactions contemplated heredly Ise brought in any federal or
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state court located in the State of Delaware. Edi¢the parties hereto submits to the jurisdictibamy such court in
any suit, action or proceeding seeking to enforge@ovision of, or based on any matter arisingafubr in
connection with, this Agreement or the transacticorstemplated hereby and hereby irrevocably waivedenefit
of jurisdiction derived from present or future deite or otherwise in such action or proceeding.lgaarty hereto
irrevocably waives, to the fullest extent permittgdiaw, any objection that it may now or hereaftave to the
laying of the venue of any such suit, action orcgealing in any such court or that any such suiipor proceedin
brought in any such court has been brought in eonwenient forum.

9.9 Publicity. Neither Company nor Parent shall, and neithen@any nor Parent shall permit any of its
Subsidiaries to, issue or cause the publicaticemgfpress release or other public announcementresftect to, or
otherwise make any public statement concerningtréresactions contemplated by this Agreement witltioel prior
consent (which consent shall not be unreasonalthheid) of Parent, in the case of a proposed arceuant or
statement by Company, or Company, in the casgodposed announcement or statement by Parentdemyi
however, that either party may, without the prior consefnthe other party (but after prior consultatiortwthe
other party to the extent practicable under theueitstances) issue or cause the publication of eegspelease or
other public announcement to the extent requiretiyor by the rules and regulations of the NYSE.

9.10 _Assignment; Third Party Beneficiariedleither this Agreement nor any of the rightsefasts or
obligations under this Agreement shall be assidneeither of the parties (whether by operationaef br otherwise
without the prior written consent of the other gaBubject to the preceding sentence, this Agreéstall be
binding upon, inure to the benefit of and be erdatiie by each of the parties and their respectigeessors and
assigns. Except as otherwise specifically provideslection 6.6, this Agreement (including the doeuats and
instruments referred to in this Agreement) is me¢mded to and does not confer upon any person ththe the
parties hereto any rights or remedies under thizédment.

Remainder of Page Intentionally Left Blank
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IN WITNESS WHEREOF, Company and Parent have catilisd\greement to be executed by their respective
officers thereunto duly authorized as of the dast &bove written.

MERRILL LYNCH & CO., INC.

By: /s/ John A. Thai

Name: John A. Thain
Title: Chairman and Chief Executive Offic

BANK OF AMERICA CORPORATION

By: /s/ Kenneth D. Lewi

Name: Kenneth D. Lewis
Title: Chairman, Chief Executive Officer and
Presiden

Signature Page to Agreement and Plan of Merger
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Exhibit A

[Stock Option Agreement, dated September 15, 20€8yeen Merrill Lynch & Co., Inc.
as Issuer and Bank of America Corporation as Gearittached as Appendix B]
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Exhibit B
Immediately prior to the Effective Time, the CompaPertificate shall be amended as follows:

(1) Section 5 of the Certificate of Designationgha 9.00% Non-Voting Mandatory Convertible Non-
Cumulative Preferred Stock, Series 2 and Sectiofitbe Certificate of Designations of the 9.00% Néwting
Mandatory Convertible Non-Cumulative Preferred t@&eries 3 shall each be amended to provide dfaach
share of such series of Company Preferred Stodk\sita together as a single class with the shaf&€&ompany
Common Stock on all matters presented for a voteeholders of Company Common Stock, and (b) sach
share shall be entitled to 600 votes.

At the Effective Time, the Company Certificate st amended as follows:

(1) Section 2B.(b) of Article IV of the Company @#cate shall be amended to provide that, effectg of the
Effective Time, each holder of Company Common Stiwdl be entitled to 250,000 votes for each stiegeeof
held by such holder.

(2) Section 1 of Article XI of the Company Cert#ite shall be amended to provide that, effectivef dise
Effective Time, holders of Company Common Stock riede action without a meeting by written consédrthe
holders of 80% of the shares of Company CommonkSiatstanding and entitled to vote.
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AMENDMENT NO. 1
TO THE
AGREEMENT AND PLAN OF MERGER

AMENDMENT NO. 1 (this “ Amendment), dated as of October 21, 2008, to the AgreeraadtPlan of
Merger, dated as of September 15, 2008 (the “ Mekgeeement), by and between Merrill Lynch & Co., Inc. and
Bank of America Corporation.

WHEREAS, Section 8.4 of the Merger Agreement presitbr the amendment of the Merger Agreement in
accordance with the terms set forth therein; and

WHEREAS, the parties hereto desire to amend theydtekgreement as set forth below;

NOW, THEREFORE, in consideration of the foregoimg ¢he mutual covenants and agreements set forth
herein and for good and valuable considerationtebeipt and adequacy of which is hereby acknovdddgnd
intending to be legally bound hereby, the partie®to do hereby agree as follows:

ARTICLE |
DEFINITIONS

Section 1.1 _Definitions; Referencesinless otherwise specifically defined herein heem used herein sh
have the meaning assigned to such term in the Mémeement. Each reference to “hereof,” “herefhgreunder,”
“hereby” and “this Agreement” shall, from and aftee date hereof, refer to the Merger Agreememinasnded by
this Amendment.

ARTICLE Il
AMENDMENTS TO MERGER AGREEMENT

Section 2.1 _Amendment to Section 1.5(g3ection 1.5(g) of the Merger Agreement is heratmgnded and
restated in its entirety to read as follows:

(9) As of the Effective Time, Parent shall assuhedbligations and succeed to the rights of Company
under the 1986 Employee Stock Purchase Plan (tbepany ESPP”) and all outstanding rights thereuatler
the Effective Time. Company and Parent agree that f the Effective Time, the Company ESPP shall
amended to reflect the transactions contemplatetiisyAgreement, including the substitution of FParfer
Company thereunder to the extent appropriate erefate the assumption of the Company ESPP. As of
immediately after the Effective Time, a maximunupfto 16,449,696 shares of Parent Common Stock {fies
number of shares of Company Common Stock issuedrihd ESPP with respect to any purchase periods
ending prior to the Effective Time, multiplied byet Exchange Ratio) will be authorized for issuaiace
employees of the Surviving Company and its Subsaiainder the Company ESPP, as assumed by Parent.
Nothing herein shall limit Parerstright to amend or terminate the Company ESPBviitlg the Effective Tim
in accordance with its terms.

ARTICLE 1l
MISCELLANEOUS

Section 3.1 _No Further AmendmenExcept as expressly amended hereby, the Mergerefigent is in all
respects ratified and confirmed and all the tegogaditions, and provisions thereof shall remaifulhforce and
effect. This Amendment is limited precisely as teritand shall not be deemed to be an amendmeny tother
term or condition of the Merger Agreement or anyhaf documents referred to therein.
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Section 3.2 _Effect of AmendmenfThis Amendment shall form a part of the Mergerdement for all
purposes, and each party thereto and hereto shhthind hereby. From and after the execution efAlnhiendment
by the parties hereto, any reference to the Metgeeement shall be deemed a reference to the Mé&geement
as amended hereby.

Section 3.3 _Governing LawThis Amendment shall be governed and construedéordance with the laws
the State of Delaware applicable to contracts naadieperformed entirely within such state, withagdard to any
applicable conflicts of law principles.

Section 3.4 _Separability Clauseén case any one or more of the provisions coethin this Amendment
should be invalid, illegal or unenforceable in aagpect, the validity, legality and enforceabibfiythe remaining
provisions contained herein shall not in any wayffected, impaired, prejudiced or disturbed thgreb

Section 3.5 _CounterpartsThis Amendment may be simultaneously executesueral counterparts, and all
such counterparts executed and delivered, eaah asginal, shall constitute one and the same umsént.

Section 3.6 _HeadingsThe descriptive headings of the several Sectiétisis Amendment were formulated,
used and inserted in this Amendment for conveniemtg and shall not be deemed to affect the meaoiing
construction of any of the provisions hereof.

IN WITNESS WHEREOF , Company and Parent have caused this Amendméet éaecuted by their
respective officers thereunto duly authorized athefdate first above written.

MERRILL LYNCH & CO., INC.

By: /s/ Nelson Che

Name: Nelson Chai
Title: Chief Financial Officer,
Executive Vice Presidel

BANK OF AMERICA CORPORATION

By: /s/ David M. Belk

Name: David M. Belk
Title: Senior Vice Presider
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APPENDIX B

THE TRANSFER OF THIS AGREEMENT IS SUBJECT TO
CERTAIN PROVISIONS CONTAINED HEREIN AND TO
RESALE RESTRICTIONS UNDER THE
SECURITIES ACT OF 1933, AS AMENDED

STOCK OPTION AGREEMENT, dated September 15, 20@8yben MERRILL LYNCH & CO., INC., a
Delaware corporation (“ Issu#y, and BANK OF AMERICA CORPORATION, a Delaware garation (“* Grantee

).

WITNESSETH:

WHEREAS, Grantee and Issuer have entered into aaefgent and Plan of Merger of even date herewhh (t
“ Merger Agreement), which agreement has been executed by the paréesto in connection with this Stock
Option Agreement (the * Agreemeit and

WHEREAS, as a condition to Grantee’s entering theoMerger Agreement and in consideration therefor,
Issuer has agreed to grant Grantee the Optionefasnafter defined);

NOW, THEREFORE, in consideration of the foregoimg ¢he mutual covenants and agreements set forth
herein and in the Merger Agreement, the partiestbeagree as follows:

1. (a) Issuer hereby grants to Grantee an unconditiirrevocable option (the “ Optidihto purchase, subject
to the terms hereof, up to 304,421,097 fully paid aonassessable shares of Issuer's Common Siarckalue
$1.331/ 3per share (* Common Stock at a price of $17.05 per share (the “ Optioit®Y); provided, however,
that in no event shall the number of shares of ComBtock for which this Option is exercisable ext&8.9% of
the Issuer’s issued and outstanding shares of Con8tuxk without giving effect to any shares subjeatr issued
pursuant to the Option. The number of shares of f@omStock that may be received upon the exercisieeof
Option and the Option Price are subject to adjustras herein set forth.

(b) In the event that any additional shares of Cami@tock are either (i) issued or otherwise become
outstanding after the date of this Agreement (othan pursuant to this Agreement) or (ii) redeemepirchased,
retired or otherwise cease to be outstanding #ftedate of this Agreement, the number of shar€3oofimon Stock
subject to the Option shall be increased or deerkass appropriate, so that, after such issuanch,raumber equals
19.9% of the number of shares of Common Stock ibmred and outstanding without giving effect to ahgres
subject or issued pursuant to the Option. Nothmgtained in this Section 1(b) or elsewhere in Adseement shall
be deemed to authorize Issuer or Grantee to baacprovision of the Merger Agreement.

2. (a) The Holder (as hereinafter defined) may @sgerthe Option, in whole or part, and from timeinoe, if,
but only if, both an Initial Triggering Event (aereinafter defined) and a Subsequent TriggeringnEfas
hereinafter defined) shall have occurred prioh#® accurrence of an Exercise Termination Evenhéasinafter
defined), providedhat the Holder shall have sent the written noditsuch exercise (as provided in subsection (i
this Section 2) within 180 days following such Sedpsent Triggering Event. Each of the following $hal an
“Exercise Termination Event”: (i) the Effective Ténfas defined in the Merger Agreement) of the Merge
(i) termination of the Merger Agreement in accarda with the provisions thereof if such terminatomcurs prior
to the occurrence of an Initial Triggering Eventept a termination by Grantee pursuant to Sectib(B(unless
the breach by Issuer giving rise to such righeoirination is non-volitional) or Section 8.1(e)tbé Merger
Agreement; or (iii) the passage of 18 months aéemnination of the Merger Agreement if such terntimafollows
the occurrence of an Initial Triggering Event oaitermination by Grantee pursuant to Section 8.(L(uess the
breach by Issuer giving rise to such right of
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termination is non-volitional) or Section 8.1(e)tbé Merger Agreement. The term “Holder” shall mé&za holder
or holders of the Option.

(b) The term “ Initial Triggering Everitshall mean any of the following events or trarigats occurring after
the date hereof:

(i) Issuer or any of its Subsidiaries (each ansils Subsidiary), without having received Grantee’s prior
written consent, shall have entered into an agreétoeengage in an Acquisition Transaction (asihafter
defined) with any person (the term “ persdor purposes of this Agreement having the mearissigned
thereto in Sections 3(a)(9) and 13(d)(3) of theuides Exchange Act of 1934, as amended (the 418& "),
and the rules and regulations thereunder) other @rantee or any of its Subsidiaries (each a * @ean
Subsidiary") or the Board of Directors of Issuer shall hageammended that the stockholders of Issuer
approve or accept any Acquisition Transaction \&itly person other than Grantee or a Subsidiary ah@e.
For purposes of this Agreement, “ Acquisition Traet®on” shall mean (w) a merger, consolidation or share
exchange, or any similar transaction, involvingitssor any Significant Subsidiary (as defined ineRL+02 of
Regulation S-X promulgated by the Securities anchBrge Commission (the * SEY) of Issuer, (x) a
purchase, lease or other acquisition or assumpfiafi or a substantial portion of the assets quodés of Issut
or any Significant Subsidiary of Issuer, (y) a fhase or other acquisition (including by way of negrg
consolidation, share exchange or otherwise) ofrieEsirepresenting 10% or more of the voting poafeissue
( providedthat this clause (y) shall not be triggered assalt®f Temasek Capital (Private) Limited or its
subsidiaries acquiring beneficial ownership of 1@nore of the outstanding shares of Common Stolekys
as a result of their holdings of Common Stock athefdate hereof taken together with their acqaisiof
additional shares of Common Stock under their exgsigreement to purchase Common Stock enteredvitti
Issuer on July 28, 2008), or (z) any substantiillyilar transaction; providedhowever, that in no event shall
any merger, consolidation, purchase or similarsaation involving only the Issuer and one or mdriso
Subsidiaries or involving only any two or more ath Subsidiaries, be deemed to be an Acquisition
Transaction, providethat any such transaction is not entered into @hation of the terms of the Merger
Agreement;

(i) Any event set forth in Section 8.1(e) of theeMer Agreement shall have occurred;

(iii) Any person other than Grantee, any Grantels&liary or any Issuer Subsidiary acting in a fidug
capacity in the ordinary course of its businesdl $lave acquired beneficial ownership or the rigghacquire
beneficial ownership of 10% or more of the outstagdhares of Common Stock (the term “ beneficial
ownership’ for purposes of this Agreement having the meamisgjgned thereto in Section 13(d) of the
1934 Act, and the rules and regulations thereungdesyidedthat this clause (iii) shall not be triggered as a
result of Temasek Capital (Private) Limited orstssidiaries acquiring beneficial ownership of 16&more ol
the outstanding shares of Common Stock solelyrasudt of their holdings of Common Stock as of diage
hereof taken together with their acquisition ofiiddal shares of Common Stock under their existing
agreement to purchase Common Stock entered intolggtier on July 28, 2008;

(iv) Any person other than Grantee or any GranigesBliary shall have madebana fideproposal to
Issuer or its stockholders that is public or becothe subject of public disclosure to engage iAeguisition
Transaction;

(v) After the receipt by Issuer or its stockholdef@nybona fideinquiry or proposal (or theona fide
indication of any intention to propose) from a thjrarty to engage in an Acquisition Transactiosy¢s shall
have breached any covenant or obligation contaiméue Merger Agreement and such breach (x) wontdle
Grantee to terminate the Merger Agreement andh@ll sot have been cured prior to the Notice Date (
defined below); or

(vi) Any person other than Grantee or any GrantgesBliary, other than in connection with a tranisectc
which Grantee has given its prior written consehgll have filed an application or notice

B-2




Table of Contents
with the Federal Reserve Board, or other federatate bank regulatory authority, which applicattwmotice
has been accepted for processing, for approvaidage in an Acquisition Transaction.

(c) The term “ Subsequent Triggering Evershall mean either of the following events or tranisgs occurrin
after the date hereof:

() The acquisition by any person of beneficial @nship of 20% or more of the then outstanding Commo
Stock; or

(i) The occurrence of the Initial Triggering Evetdscribed in paragraph (i) of subsection (b) & th
Section 2, except that the percentage referrenl ¢tause (y) shall be 20%.

(d) Issuer shall notify Grantee promptly in writinfithe occurrence of any Initial Triggering Event
Subsequent Triggering Event of which it has knogkedt being understood that the giving of suchasoby Issuer
shall not be a condition to the right of the Holtleexercise the Option.

(e) In the event the Holder is entitled to and wssto exercise the Option, it shall send to Isaugritten notice
(the date of which being herein referred to as‘tNetice Date”) specifying (i) the total number of shares it lwil
purchase pursuant to such exercise and (ii) a @ladelate not earlier than three business daywtesrthan 60
business days from the Notice Date for the closinguch purchase (the * Closing Dé}eprovidedthat if prior
notification to or approval of the Federal ResaBaard or any other regulatory agency is requirecbinnection
with such purchase, the Holder shall as soon aonedbly practicable file the required notice orlegagion for
approval and shall expeditiously process the sardets period of time that otherwise would run par# to this
sentence shall run instead from the date on whigtrequired notification periods have expired ceméerminated
or such approvals have been obtained and any reguigiting period or periods shall have passed; éxercise of
the Option shall be deemed to occur on the Notiate Pelating thereto.

(f) At the closing referred to in subsection (e}tof Section 2, the Holder shall pay to Issuerahgregate
purchase price for the shares of Common Stock jseshpursuant to the exercise of the Option in idiately
available funds by wire transfer to a bank accal@signated by Issuer, provid#uat failure or refusal of Issuer to
designate such a bank account shall not precludeltider from exercising the Option.

(9) At such closing, simultaneously with the detivef immediately available funds as provided in
subsection (f) of this Section 2, Issuer shallwdlto the Holder a certificate or certificatesresgenting the number
of shares of Common Stock purchased by the Holagriithe Option should be exercised in part oalpew
Option evidencing the rights of the Holder thereppurchase the balance of the shares purchasafgarder, and
the Holder shall deliver to Issuer this Agreemant a letter agreeing that the Holder will not offeisell or
otherwise dispose of such shares in violation gliagble law or the provisions of this Agreement.

(h) Certificates for Common Stock delivered at@sitig hereunder may be endorsed with a restritgiyend
that shall read substantially as follows:

“The transfer of the shares represented by thifficate is subject to certain provisions of anesggnent
between the registered holder hereof and Issuetcarabale restrictions arising under the Secusriiet of
1933, as amended. A copy of such agreement ideoatfthe principal office of Issuer and will beopided to
the holder hereof without charge upon receipt Byéds of a written request therefor.”

It is understood and agreed that: (i) the refereaadbe resale restrictions of the Securities A@383, as
amended (the “ 1933 A¢}, in the above legend shall be removed by deliveryubfstitute certificate(s) without st
reference if the Holder shall have delivered taéssa copy of a letter from the staff of the SECaw opinion of
counsel, in form and substance reasonably satisfatd Issuer, to the effect that such legend tsrequired for
purposes of the 1933 Act; (ii) the reference tophmvisions of this Agreement in the above legemallde removed
by delivery of substitute certificate(s) withoutcbureference if the shares have been sold or tramsfin
compliance with the provisions of this Agreemend ander circumstances that do not require the tietenf such
reference; and (iii) the legend shall be removeitsientirety if the conditions in the precedinguses (i) and (ii) are
both satisfied. In addition, such certificates khahr any other legend as may be required by law.
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(i) Upon the giving by the Holder to Issuer of thitten notice of exercise of the Option provided @inder
subsection (e) of this Section 2 and the tendénefpplicable purchase price in immediately abéldunds, the
Holder shall be deemed to be the holder of recbtdeoshares of Common Stock issuable upon sucitiere
notwithstanding that the stock transfer books siiés shall then be closed or that certificatesasgmting such
shares of Common Stock shall not then be actueliyeted to the Holder. Issuer shall pay all exgshsnd any ar
all United States federal, state and local taxesader charges that may be payable in connectitintiae
preparation, issuance and delivery of stock cedtifis under this Section 2 in the name of the Haldés assignee,
transferee or designee.

3. Issuer agrees: (i) that it shall at all timesntaan, free from preemptive rights, sufficient lotized but
unissued shares of Common Stock so that the Optaynbe exercised without additional authorizatib@ommon
Stock after giving effect to all other options, veants, convertible securities and other rightsucpase Common
Stock; (i) that it will not, by charter amendmemtthrough reorganization, consolidation, merge&salution or sale
of assets, or by any other voluntary act, avoidemk to avoid the observance or performance obathe
covenants, stipulations or conditions to be obskpreperformed hereunder by Issuer; (iii) prompalyake all
action as may from time to time be required (ingtgdx) complying with all premerger notificatiorgporting and
waiting period requirements specified in 15 U.§$@8a and regulations promulgated thereunder gnid (e
event, under the Bank Holding Company Act of 13&6amended (the “ BHCA, or the Change in Bank Control
Act of 1978, as amended, or any state banking paiwr approval of or notice to the Federal Res&ward or to an
state or other regulatory authority is necessafgrbahe Option may be exercised, cooperating fwity the Holdel
in preparing such applications or notices and glog such information to the Federal Reserve Boarglich other
regulatory authority as they may require) in ordepermit the Holder to exercise the Option andéssluly and
effectively to issue shares of Common Stock purshareto; and (iv) promptly to take all action pided herein to
protect the rights of the Holder against dilution.

4. This Agreement (and the Option granted herel®y/eachangeable, without expense, at the optidheof
Holder, upon presentation and surrender of thissAgrent at the principal office of Issuer, for otAgreements
providing for Options of different denominationgidimg the holder thereof to purchase, on the stenms and
subject to the same conditions as are set forthiftean the aggregate the same number of shar€smimon Stock
purchasable hereunder. The terms “ Agreerhand “ Option” as used herein include any Stock Option
Agreements and related Options for which this Agreet (and the Option granted hereby) may be exathridpor
receipt by Issuer of evidence reasonably satisfa¢toit of the loss, theft, destruction or muiitet of this
Agreement, and (in the case of loss, theft or destn) of reasonably satisfactory indemnificatiand upon
surrender and cancellation of this Agreement, ifilated, Issuer will execute and deliver a new Agnent of like
tenor and date. Any such new Agreement executedlelidered shall constitute an additional contrattbligation
on the part of Issuer, whether or not the Agreerserbst, stolen, destroyed or mutilated shalihgttame be
enforceable by anyone.

5. In addition to the adjustment in the numbertares of Common Stock that are purchasable upacisgef
the Option pursuant to Section 1 of this Agreemta,number of shares of Common Stock purchasatae the
exercise of the Option and the Option Price shalibject to adjustment from time to time as predidh this
Section 5. In the event of any change in, or distions in respect of, the Common Stock by reasmtozk
dividends, split-ups, mergers, recapitalizatiomsnbinations, subdivisions, conversions, exchanfishares,
distributions on or in respect of the Common Stibak would be prohibited under the terms of the déer
Agreement, or the like, the type and number ofeshaf Common Stock purchasable upon exercise hanebthe
Option Price shall be appropriately adjusted irhsmanner as shall fully preserve the economic liesnafovided
hereunder and proper provision shall be made iregngement governing any such transaction to pedf@dsuch
proper adjustment and the full satisfaction oflgseier’s obligations hereunder.

6. Upon the occurrence of a Subsequent TriggenrenEthat occurs prior to an Exercise Terminatioeri,
Issuer shall, at the request of Grantee deliveriduwl80 days of such Subsequent Triggering E{whether on its
own behalf or on behalf of any subsequent holdéhisfOption (or part thereof) or any of the shasE€ommon
Stock issued pursuant hereto), promptly prepaesafid keep current a shelf registration
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statement under the 1933 Act covering this Optiwh @ny shares issued and issuable pursuant t@ftisn and
shall use its reasonable best efforts to causeragistration statement to become effective andanerourrent in
order to permit the sale or other disposition @ thption and any shares of Common Stock issued tgial or
partial exercise of this Option (* Option Shafg& accordance with any plan of disposition respael by Grantee.
Issuer will use its reasonable best efforts to eauh registration statement first to become g¥eand then to
remain effective for such period not in excess&% @lays from the day such registration statemesttifiecomes
effective or such shorter time as may be reasonadidgssary to effect such sales or other dispaositi@rantee shall
have the right to demand two such registrationg. fohegoing notwithstanding, if, at the time of aeguest by
Grantee for registration of the Option or Optiora&ds as provided above, Issuer is in registratiitim respect to an
underwritten public offering of shares of Commonckt and if in the good faith judgment of the mangg
underwriter or managing underwriters, or, if nothe, sole underwriter or underwriters, of such afigthe inclusiol
of the Holder's Option or Option Shares would ifgee with the successful marketing of the shargSafimon
Stock offered by Issuer, the number of Option Shatberwise to be covered in the registration statd
contemplated hereby may be reduced; providemlvever, that after any such required reduction the nurober
Option Shares to be included in such offering far &ccount of the Holder shall constitute at 12&86 of the total
number of shares to be sold by the Holder and fsaube aggregate; and provided furthéowever, that if such
reduction occurs, then the Issuer shall file agtegiion statement for the balance as promptlyrastipable and no
reduction shall thereafter occur. Each such Hadthadl provide all information reasonably requedigdssuer for
inclusion in any registration statement to be fimdeunder. If requested by any such Holder in eotion with sucl
registration, Issuer shall become a party to ardeanriting agreement relating to the sale of sudres, but only to
the extent of obligating itself in respect of reg@etations, warranties, indemnities and other agee¢s customarily
included in secondary offering underwriting agreatador the Issuer. Upon receiving any request uttds
Section 6 from any Holder, Issuer agrees to sezuwpy thereof to any other person known to Issudetentitled to
registration rights under this Section 6, in eaabecby promptly mailing the same, postage prepaithe address of
record of the persons entitled to receive suchesopilotwithstanding anything to the contrary carediherein, in
no event shall Issuer be obligated to effect moam two registrations pursuant to this Section édagon of the fa
that there shall be more than one Grantee as i efsuny assignment or division of this Agreement.

7. (a) Immediately prior to, or after, the occuremf a Repurchase Event (as defined below), [{[gviing a
request of the Holder, delivered prior to an Exaciermination Event, Issuer (or any successoetheshall
repurchase the Option from the Holder immediateigrgo the Repurchase Event (or, as requestetidydblder,
after the Repurchase Event) at a price (the “ @gRepurchase Pricg equal to the product of the number of shares
for which this Option may then be exercised mukiglby the amount by which (A) the Market/Offerderi{as
defined below) exceeds (B) the Option Price, ai)afithe request of the owner of Option Sharemftimne to time
(the “ Owner”), delivered prior to an Exercise Termination Evand within 90 days of the occurrence of a
Repurchase Event (or such later period as proviu&ection 10), Issuer shall repurchase such nuitiéie Optior
Shares from the Owner as the Owner shall desigtaterice (the “ Option Share Repurchase Pjiegual to the
Market/Offer Price multiplied by the number of GutiShares so designated. The term “ Market/OffexrePishall
mean the highest of (i) the price per share of Com®tock at which a tender offer or exchange dfferefor has
been made, (ii) the price per share of Common Simde paid by any third party pursuant to an agesg with
Issuer, (iii) the highest closing price for shasé€ommon Stock within the simonth period immediately precedi
the date the Holder gives notice of the requirgairehase of this Option or the Owner gives noticehe required
repurchase of Option Shares, as the case may tig) or the event of a sale of all or a substdrg@tion of Issuers
assets, the sum of the price paid in such salsuchn assets and the current market value of thainémg assets of
Issuer as determined by a nationally recognizedstment banking firm selected by the Holder orQmener, as the
case may be, and reasonably acceptable to the,Iskuided by the number of shares of Common Stfdksuer
outstanding at the time of such sale. In deterrgitire Market/Offer Price, the value of considematidher than ca
shall be determined by a nationally recognized stment banking firm selected by the Holder or Owasrthe case
may be, and reasonably acceptable to the Issuer.

(b) The Holder and the Owner, as the case may hg axercise its right to require Issuer to repusehthe
Option and any Option Shares pursuant to this &eatiby surrendering for such purpose to Issuets at
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principal office, this Agreement or certificatesg foption Shares, as applicable, accompanied byiteewnotice or
notices stating that the Holder or the Owner, asctise may be, elects to require Issuer to repsedhés Option
and/or the Option Shares in accordance with theigioms of this Section 7. Within the latter to acof (x) five
business days after the surrender of the Optiofoadrtificates representing Option Shares andehbeipt of such
notice or notices relating thereto and (y) the tthret is immediately prior to the occurrence ofepRchase Event,
Issuer shall deliver or cause to be delivered ¢aHblder the Option Repurchase Price and/or t@ivaer the
Option Share Repurchase Price therefor or thegottiereof, if any, that Issuer is not then prdiiiunder
applicable law and regulation from so delivering.

(c) To the extent that Issuer is prohibited ungmliaable law or regulation from repurchasing thgién
the Option Shares in full, Issuer shall immediatsynotify the Holder and/or the Owner and theezafeliver or
cause to be delivered, from time to time, to théddipand/or the Owner, as appropriate, the poxifathe Option
Repurchase Price and the Option Share Repurchase fspectively, that it is no longer prohibifeaim
delivering, within five business days after theedah which Issuer is no longer so prohibited; pedi, however,
that if Issuer at any time after delivery of a netdf repurchase pursuant to paragraph (b) ofSthidion 7 is
prohibited under applicable law or regulation frdelivering to the Holder and/or the Owner, as appate, the
Option Repurchase Price and the Option Share RlegsecPrice, respectively, in full (and Issuer hgnafidertakes
to use its best efforts to obtain all required tetnry and legal approvals and to file any requinetices, in each
case as promptly as practicable in order to acasmplich repurchase), the Holder or Owner may revisknotice
of repurchase of the Option or the Option Sharég®ein whole or to the extent of the prohibitiehereupon, in th
latter case, Issuer shall promptly (i) deliveriie Holder and/or the Owner, as appropriate, thetquoof the Option
Repurchase Price or the Option Share Repurchase tRet Issuer is not prohibited from deliveringddii) deliver,
as appropriate, either (A) to the Holder, a newciOption Agreement evidencing the right of the diéwlto
purchase that number of shares of Common Stoclknelokdy multiplying the number of shares of Comnstock
for which the surrendered Stock Option Agreemerd @eercisable at the time of delivery of the noti€eepurchas
by a fraction, the numerator of which is the OptRepurchase Price less the portion thereof thenetafelivered to
the Holder and the denominator of which is the @pfRepurchase Price, or (B) to the Owner, a ceati for the
Option Shares it is then so prohibited from repasihg.

(d) For purposes of this Section 7, a “ Repurctiasmt” shall be deemed to have occurred (i) upon the
consummation of an Acquisition Transaction withpess to Issuer (and not solely involving one or enor
subsidiaries of Issuer) (except that the percentaigered to in clause (y) of the definition thereball be 50%) or
(i) upon the acquisition by any person of benaficiwnership of 50% or more of the then outstandimares of
Common Stock.

8. [Intentionally Omitted]
9. [Intentionally Omitted]

10. The 90-day or 180-day periods for exerciseeofain rights under Sections 2, 6, 7 and 13 sleathtiended:
(i) to the extent necessary to obtain all reguiatprovals for the exercise of such rights andHerexpiration of
all statutory waiting periods; and (ii) to the ext@ecessary to avoid liability under Section 1&(bbhe 1934 Act by
reason of such exercise.

11. Issuer hereby represents and warrants to Grastéllows:

(a) Issuer has full corporate power and authodtgxecute and deliver this Agreement and to consatem
the transactions contemplated hereby. The execatidrdelivery of this Agreement and the consummatio
the transactions contemplated hereby have beeraddlyalidly authorized by the Board of Directofdssuer
and no other corporate proceedings on the pagsoielr are necessary to authorize this Agreemeat or
consummate the transactions so contemplated. TgriseAnent has been duly and validly executed and
delivered by Issuer.

(b) Issuer has taken all necessary corporate attianthorize and reserve and to permit it to isand at
all times from the date hereof through the terniamaof this Agreement in accordance with its tesmils have
reserved for issuance upon the exercise of theo®pthat number of shares of Common
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Stock equal to the maximum number of shares of Com8tock at any time and from time to time issuable
hereunder, and all such shares, upon issuancegmtrisereto, will be duly authorized, validly issuédly paid,
nonassessable, and will be delivered free and ofealf claims, liens, encumbrance and securitgriegts and
not subject to any preemptive rights.

(c) The Board of Directors of Issuer has unanimpasgiproved this Agreement and the transactions
contemplated hereby (including by reserving shémessuance of shares of Common Stock on exeofidee
Option) and taken any other action as require@maer inapplicable to such agreement and transectio
Section 203 of the Delaware General Corporation had, to the knowledge of Issuer, any similar Takeo
Statutes.

12. Grantee hereby represents and warrants torldsate

(a) Grantee has all requisite corporate power aititbaity to enter into this Agreement and, subjeciny
approvals or consents referred to herein, to consatmthe transactions contemplated hereby. Thauggac
and delivery of this Agreement and the consummatfdhe transactions contemplated hereby have delsn
authorized by all necessary corporate action ompéneof Grantee. This Agreement has been dulywredcand
delivered by Grantee.

(b) The Option is not being, and any shares of ComBtock or other securities acquired by Grantemup
exercise of the Option will not be, acquired withiew to the public distribution thereof and wilbtnbe
transferred or otherwise disposed of except imasaction registered or exempt from registraticshenthe
1933 Act.

13. Neither of the parties hereto may assign antsaights or obligations under this Agreementha Option
created hereunder to any other person, withougxpeess written consent of the other party, extegitin the event
a Subsequent Triggering Event shall have occumied o an Exercise Termination Event, Granteejexttlio the
express provisions hereof, may assign in whol@ @ait its rights and obligations hereunder with&® days
following such Subsequent Triggering Event (or siatlr period as provided in Section 10); providédwever,
that until the date 15 days following the date driok the Federal Reserve Board approves an applichy Grante
under the BHCA to acquire the shares of Commonk3tabject to the Option, Grantee may not assigrgtgs
under the Option except in (i) a widely dispersadlj distribution, (ii) a private placement in whino one party
acquires the right to purchase in excess of 2%e¥bting shares of Issuer, (iii) an assignmeiat $ingle party é.9.
, @ broker or investment banker) for the purposeoofducting a widely dispersed public distributanGrantee’s
behalf, or (iv) any other manner approved by thedfal Reserve Board.

14. Each of Grantee and Issuer will use its bdsttsfto make all filings with, and to obtain congeof, all
third parties and governmental authorities necgdsathe consummation of the transactions contetaglby this
Agreement, including without limitation making ajmaition to list the shares of Common Stock issuableunder
on the New York Stock Exchange upon official noti¢éssuance and applying to the Federal ResenaedBander
the BHCA for approval to acquire the shares issiibreunder, but Grantee shall not be obligategpdy to state
banking authorities for approval to acquire thereb@f Common Stock issuable hereunder until sinoh, tif ever,
as it deems appropriate to do so.

15. [Intentionally Omitted]

16. (a) Notwithstanding any other provision of tAgreement, in no event shall the Grantee’s TotafiP(as
hereinafter defined) exceed $2 billion and, iftherwise would exceed such amount, the Grantets sle electior
shall either (i) reduce the number of shares of @om Stock subject to this Option, (ii) deliver sslier for
cancellation Option Shares previously purchase@tantee, (iii) pay cash to Issuer, or (iv) any camhbon thereof
so that Grantee’s actually realized Total Profélshot exceed $2 billion after taking into accothe foregoing
actions.

(b) Notwithstanding any other provision of this A&gment, this Option may not be exercised for a rirob
shares as would result in a Notional Total Praf# efined below) of more than $2 billion.

(c) As used herein, the term “ Total Prdfghall mean the aggregate amount (before taxef)eofollowing:
(i) the amount received by Grantee pursuant toelssuepurchase of the Option (or any portion thére
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pursuant to Section 7, (ii) (x) the amount receiligdsrantee pursuant to Issuer’s repurchase ob@@hares
pursuant to Section 7, less (y) the Grantee’s @mselprice for such Option Shares, (iii) (x) thegath amounts
received by Grantee pursuant to the sale of O@Blmares (or any other securities into which suchabhares are
converted or exchanged) to any unaffiliated pdetys (y) the Grantee’s purchase price of such @8iwares,

(iv) any amounts received by Grantee on the tramgfthe Option (or any portion thereof) to any fiiiated party,
and (v) any amount equivalent to the foregoing wétbpect to the Substitute Option.

(d) As used herein, the term “ Notional Total Prdfivith respect to any number of shares as to wicintee
may propose to exercise this Option shall be thalTRrofit determined as of the date of such prepdasxercise
assuming that this Option were exercised on sutdfdasuch number of shares and assuming thatshares,
together with all other Option Shares held by Geargnd its affiliates as of such date, were salddsh at the
closing market price for the Common Stock as ofdlese of business on the preceding trading dag @estomary
brokerage commissions).

17. The parties hereto acknowledge that damagekiveelan inadequate remedy for a breach of thisé&mer
by either party hereto and that the obligationthefparties hereto shall be enforceable by eithaymereto through
injunctive or other equitable relief.

18. If any term, provision, covenant or restrictmntained in this Agreement is held by a cour éederal or
state regulatory agency of competent jurisdictmbe invalid, void or unenforceable, the remairafehe terms,
provisions and covenants and restrictions contaimélgis Agreement shall remain in full force arfteet, and shall
in no way be affected, impaired or invalidatedolf any reason such court or regulatory agencyraetes that the
Holder is not permitted to acquire, or Issuer ispermitted to repurchase pursuant to Sectionerfut number of
shares of Common Stock provided in Section 1(agdfglas adjusted pursuant to Section 1(b) or 5dfigri¢is the
express intention of Issuer to allow the Holdeatquire or to require Issuer to repurchase sucetesimber of
shares as may be permissible, without any amendonenodification hereof.

19. All notices, requests, claims, demands andr attvimunications hereunder shall be deemed to heer
duly given when delivered in person, by cable,gsen, telecopy or telex, or by registered or dediimail (postage
prepaid, return receipt requested) at the respeatiresses of the parties set forth in the Mekgezement.

20. This Agreement shall be governed by and coedtiin accordance with the laws of the State of Newk,
regardless of the laws that might otherwise gowemter applicable principles of conflicts of lawsithof (except to
the extent that mandatory provisions of federadtate law apply).

21. This Agreement may be executed in two countespaach of which shall be deemed to be an ofiging
all of which shall constitute one and the same egent.

22. Except as otherwise expressly provided heesioh of the parties hereto shall bear and payatsand
expenses incurred by it or on its behalf in conoeatith the transactions contemplated hereundetyding fees
and expenses of its own financial consultants,dtment bankers, accountants and counsel.

23. Except as otherwise expressly provided henein the Merger Agreement, this Agreement contéires
entire agreement between the parties with respdbettransactions contemplated hereunder and seges all prio
arrangements or understandings with respect theseitfen or oral. The terms and conditions of thgreement
shall inure to the benefit of and be binding upom parties hereto and their respective succesadrpermitted
assigns. Nothing in this Agreement, expressed pliéd, is intended to confer upon any party, othan the parties
hereto, and their respective successors and pedhaifisigns, any rights, remedies, obligationsatilities under or
by reason of this Agreement, except as expresshiged herein.

24. Capitalized terms used in this Agreement artdiafined herein shall have the meanings assigme@to in
the Merger Agreement.
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IN WITNESS WHEREOF, each of the parties has catisisdAgreement to be executed on its behalf by its
officers thereunto duly authorized, all as of tlaedfirst above written.
MERRILL LYNCH & CO., INC.

(Issuer)

By: /s/ John A. Thai

Name: John A. Thain
Title: Chairman and Chief Executive Offic

BANK OF AMERICA CORPORATION
(Grantee)

By: /s/ Kenneth D. Lewi:

Name: Kenneth D. Lewis
Title: Chairman and Chief Executive Offic

Signature Page to Stock Option Agreen
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APPENDIX C
September 14, 2008

The Board of Directors

Bank of America Corporation
100 N. Tryon St.

Charlotte, NC 28255

Members of the Board of Directors:

We understand that Bank of America Corporation ¢f@icor”) and Merrill Lynch & Co. (the “Company”)
propose to enter into an Agreement and Plan of bfetg be dated as of September 15, 2008 (the ‘&xgeat”),
pursuant to which Acquiror will acquire the Compdiyymeans of a merger of a wholly-owned subsidadry
Acquiror with and into the Company (the “MergerPursuant to the Merger, each outstanding sharerofron
stock of the Company (“Company Common Stock”) wél converted into the right to receive 0.8595 shétree
“Exchange Ratio”) of common stock of Acquiror (“Aggor Common Stock”). The terms and conditionsheaf t
Merger are more fully set forth in the Agreement.

You have requested our opinion as of the date haseto the fairness, from a financial point ofwjeo
Acquiror of the Exchange Ratio. In connection vitils opinion, we have: (i) reviewed the financedms and
conditions of the Merger; (ii) analyzed certaintbigcal and prospective business and financialrmfttion relating
to the Company and Acquiror; (iii) held discussiovith members of the senior managements of the @ompnd
Acquiror with respect to the businesses and praspgthe Company; (iv) reviewed public informatiaith respect
to certain other companies we believed to be releva) reviewed the financial terms of certain iness
combinations involving companies we believed taddevant; (vi) reviewed historical stock prices aratling
volumes of the Company common stock and Acquiranmoon stock; and (vii) conducted such other financia
studies, analyses and investigations as we deeppedmiate.

We have assumed and relied upon the accuracy anple®ness of the information we reviewed in cotinac
with the activities described in the foregoing [giegoh and upon which our opinion is based, inclggtinblic
information and information provided by each of @@mpany and the Acquiror. We did not independevejfy
the accuracy or completeness of any such informatior will we do so in the future, and we did aatl do not
assume any responsibility for doing so. With respeall cost savings assumptions and other fori@ling data,
we have assumed, with your permission, that theg baen reasonably prepared on bases reflectinuegte
currently available estimates and judgments alkddtture financial performance of the Company.afgume no
responsibility for and express no view as to suehdasts or the assumptions on which they are b¥gedhave
relied as to all legal matters on advice of coutsé¢he Company, and have assumed that both the&wmyrand the
Acquiror will continue as going concerns for altipés relative to our analysis and that the Mexgidirbe
consummated on the financial terms and conditiériseoMerger as they are proposed as of the damhavithout
any waiver of any material terms or conditions iy Company. We also have assumed that all govetainen
regulatory and other consents and approvals negessahe consummation of the Merger will be ohtd without
any adverse effect on Acquiror or the Company othenpotential benefits of the Merger in any wayaniagful to
our analysis. Our opinion does not address any,leggulatory, tax or accounting matters.

Our opinion is necessarily based on economic, naopetarket and other conditions as in effect o, the
information made available to us as of, the datedfeWe assume no responsibility for updatingestiging our
opinion based on circumstances or events occuafieg the date hereof. We do not express any apiasoto the
prices at which shares of Acquiror Common Stocikompany Common Stock may trade at any time subsetpe
the announcement of the Merger.

We have acted as financial advisor to Acquiroranreection with, and have participated in certaithef
negotiations leading to, the Merger. Acquiror hgiead to pay us a fee for our services in conneetith the
Merger and to reimburse our expenses and indemgifgainst certain liabilities arising out of ongagement.
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Our opinion does not address the underlying busidesision of Acquiror to engage in the Mergerhar t
relative merits of the Merger as compared to ottiiernatives that may be available to Acquiror.sTdpinion
addresses only the fairness to Acquiror, from arfoial point of view, of the Exchange Ratio ashef tlate hereof.
We do not express any view on, and our opinion dotsddress, any other term or aspect of the Menggnhe
Agreement. Our advisory services and the opinigressed herein are provided for the information asgistance
of the Board of Directors of Acquiror in connectiaith its consideration of the Merger and such apirdoes not
constitute a recommendation as how any stockhalfdeither the Acquiror or the Company should votthwespect
to the Merger or any other matter.

Based on and subject to the foregoing, we areeobfhinion that as of the date hereof the Excharagm i fair,
from a financial point of view, to Acquiror.

Very truly yours,

J.C. FLOWERS & CO. LL(

By /s/ J. Christopher Flowe

Name: J. Christopher Flowers
Title:  Chairman
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APPENDIX D
September 14, 2008

Board of Directors of Bank of America Corporation
100 North Tryon Street

Bank of America Corporate Center

Charlotte, NC 28255

Ladies and Gentlemen:

You have requested our opinion as to the fairfess a financial point of view, to Bank of America
Corporation (the “Company”) of the Exchange Ra#is (efined below) to be paid by the Company puitsigetine
terms of, and subject to the conditions set farthtie Agreement and Plan of Merger to be dateaf 8sptember 1
2008 (the “Merger Agreement”) by and between then@any and Merrill Lynch & Co., Inc. (“Merrill Lynch.

Pursuant to the terms of, and subject to the comditset forth in, the Merger Agreement, a newly¥fed
wholly-owned subsidiary of the Company (the “Mer§eib”) will be merged (the “Merger”) with and inkderrill
Lynch and each issued and outstanding share of constock of Merrill Lynch, $1.33/ 3 par value per share,
except for certain shares as specified in the Medgeeement, will be converted into the right toee 0.8595 of
share (the “Exchange Ratio”) of the common stokQ$ par value per share, of the Company. You hatasked
us to express, and we are not expressing, anyaspwith respect to any of the other terms, condgjo
determinations or actions with respect to the Merge

In connection with our review of the proposed Merged the preparation of our opinion herein, weehav
examined: (a) the financial terms and conditiona pfeliminary draft of the Merger Agreement; (bjtain audited
historical financial statements of the Company ahMlerrill Lynch for the five years ended DecemBér, 2007;
(c) information regarding the strategic, finan@all operational benefits anticipated from the Meegel the
prospects of the Company (with and without the Mexg(d) the pro forma impact of the Merger on ¢laenings per
share of the Company (before and after taking éotwsideration any goodwill created as a resulhefilerger)
based on certain pro forma financial informatioagared by the senior management of the Company;

(e) information regarding the amount and timingofential cost savings and related expenses aratgigs which
senior management of the Company expects will tésrh the Merger, as well as certain estimatettueturing
charges and negative revenue adjustments whicbhrsmainagement of the Company expects to result fhem
Merger (the “Expected Synergies”); (f) informatigrgarding publicly available financial terms of teém recently-
completed transactions in the investment bankidgstry; (g) current and historical market priced &mading
volumes of the common stock of the Company and iMeynch; and (h) certain other publicly available
information on the Company and Merrill Lynch. Wevbalso considered certain other matters which ave h
deemed relevant to our inquiry and have takenantmunt certain traditionally accepted financial amvestment
banking procedures and considerations as we haraatérelevant.

In rendering our opinion, we have assumed anddgligthout independent verification, upon the aacyrand
completeness of all the information examined bygtberwise reviewed or discussed with, us for psesof this
opinion. We have not made or obtained an independdunation or appraisal of the assets, liabilifesntingent,
derivative, off-balance sheet or otherwise) or snby of the Company or Merrill Lynch, including panlarly any
mark-to-market balance sheet adjustments resuttimg the Merger, market conditions or otherwise. ied
solely upon information provided to us by the Compand other publicly available information witrspect to
Merrill Lynch’s financial condition, results of opions and prospects.

We have been advised by the senior managemen¢ @dampany that the assumptions utilized in ourysesl
or otherwise examined by us, including the Expe&gdergies prepared by the Company, have beennalalgo
prepared by, and reflect the best currently avhilabtimates, assumptions and judgments of, thHerseranagemer
of the Company. In that regard, we have assumel,ywoiur consent, that the Expected Synergies angertsus
earnings estimates used in our analyses will Hezegkin the amounts and at the
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times contemplated thereby. We express no opinitmrespect to the Expected Synergies or any ssstraptions
or related information or data, or the estimatesueptions and judgments on which they are basedvgve not
requested to, and did not, participate in the riagjoh or structuring of the Merger nor were weexsko consider,
and our opinion does not address, the relativetmefithe Merger as compared to any alternativénless strategies
that might exist for the Company or the effect oy ather transaction in which the Company mightasyeg

Our opinion herein is based upon economic, mafketncial and other conditions existing on, andeoth
information disclosed to us as of, the date of ldi®er. It should be understood that, althouglsegbent
developments may affect this opinion, we do notehany obligation to update, revise or reaffirm thénion. We
have relied as to all legal matters on advice ofhsel to the Company, and have assumed that be@dmpany
and Merrill Lynch will continue as going concerms &ll periods relative to our analysis and thatfherger will be
consummated on the terms described in the Mergezelgent, without any waiver of any material terms o
conditions by the Company.

We expect to receive a fee for rendering this @piniVe also expect to receive substantial additiona
compensation contingent upon the successful coiaplet the Merger for our role as a financial advit the
Company in connection with the Merger. The Complaay also agreed to reimburse our expenses and rifgarms
against certain liabilities arising out of our eggment.

Other than as described below, during the perioch fBeptember 13, 2006 to September 14, 2008, wee ity
had any material financial advisory relationshiphathe Company or Merrill Lynch. Our firm issuesl@pendent
equity research covering the Company and Merrilidly. Also, from time to time, our firm participatesth
affiliates of the Company and/or Merrill Lynch ianous underwriting syndicates (including as a leado-lead
managing underwriter) of various public securitéferings, and for which services we receive custgniees.

In the ordinary course of business, we or ouriafs may actively trade the equity securitieshefCompany
and Merrill Lynch for our own account and for thcaunts of customers and, accordingly, may at emg hold a
long or short position in such securities. Furthemmwe are affiliated with J.C. Flowers | L.P. ah@. Flowers I
L.P., investment funds managed by J. Christophew&ils and entities controlled by him. An affiliaesuch entitie
also served as a financial advisor to the Compampnnection with the Merger, for which it expetttseceive
substantial compensation contingent in part uperstitccessful completion of the Merger. We were &tynan
affiliate of the Swiss Re group of companies, whsth holds a minority voting interest in our firrBwiss Re and i
subsidiaries, divisions, branches and affiliatesiavolved in a range of investment and financiadibess, both for
their own accounts and for the account of theerds.

We are expressing no opinion herein as to the ptie¢hich the common stock of the Company or Merril
Lynch will trade at any future time or as to théeef of the Merger on the trading price of the camnnstock of the
Company or Merrill Lynch. Such trading price maydftected by a number of factors, including but limofted to
(i) dispositions of the common stock of the Comphmystockholders within a short period of time aftee effective
date of the Merger, (ii) changes in prevailing ies# rates and other factors which generally imtgethe price of
securities, (iii) adverse changes in the currepttabmarkets, (iv) the occurrence of adverse clkarg the financial
condition, business, assets, results of operatiopsospects of the Company or Merrill Lynch otlie financial
institution and/or investment banking industrieg,dny necessary actions by or restrictions of falistate or other
governmental agencies or regulatory authoritied, (&) timely completion of the Merger on terms aswhditions
that are acceptable to all parties at interest.

Our investment banking services and our opiniorevpeovided solely for the internal and confidentisé and
benefit of the Board of Directors and senior managet of the Company in connection with their coasidion of
the Merger. Our opinion is limited to the fairnésghe Company, from a financial point of view,tbé Exchange
Ratio to be paid by the Company in connection withMerger, and we do not address the merits ofitigerlying
decision by the Company to engage in the Mergettlaiscpinion does not constitute a recommenddtiaany
stockholder of either the Company or Merrill Lyrafito how such
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stockholder should vote on the proposed Mergere¥eess no opinion herein about the fairness of the
compensation to any officers, directors or emplsy&ehe Company or Merrill Lynch, or any classath persons,
relative to the Company'’s public stockholderssltinderstood that this letter may not be summayidesicribed,
reproduced, disseminated, quoted from, referrext therwise disclosed without our prior writtemsent, except
that this opinion may be included in its entiretyai submission to regulatory authorities or ingisteation
statement, prospectus and/or proxy statement migildte Company’s stockholders with respect toMleeger,
provided that we will have the right to review aqprove in advance all such disclosures, includimgdescription
or reference to us or this opinion prior to aninfjlthereof with the Securities and Exchange Corsiniis any
regulatory authority and prior to any disseminatiothe Company'’s stockholders.

Based upon and subject to the foregoing, we atieeobpinion that, as of the date hereof, the ExghdRatio to
be paid by the Company in the Merger is fair, fraiiinancial point of view, to the Company. Thismipn has been
approved by our fairness committee.

Very truly yours,

/sl Fox-Pitt Kelton Cochran Caronia Waller (USA)@

FOX-PITT KELTON
COCHRAN CARONIA WALLER (USA) LLC
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APPENDIX E
September 14, 2008

Board of Directors
Merrill Lynch & Co., Inc.
4 World Financial Center
New York, NY 1008(

Members of the Board of Directors:

Bank of America Corporation (“Bank of America”) aMerrill, Lynch & Co., Inc. (“Merrill Lynch”) propose t
enter into an Agreement and Plan of Merger (there&gent”) pursuant to which a wholly owned subsidat
Bank of America will be merged with and into Melrtiynch in a transaction (the “Merger”) in whichakaissued
and outstanding share of Merrill Lynch’s commorckigar value $1.38/ sper share (the “Merrill Lynch Shares”),
other than (i) Merrill Lynch Shares that are owtydMerrill Lynch or Bank of America (other than MirLynch
Shares held in trust accounts, managed accountaahfunds and the like, or otherwise held in aiéicry or
agency capacity, that are beneficially owned bxdtparties) and (ii) Merrill Lynch Shares held,eaditly or
indirectly, by Merrill Lynch or Bank of America irespect of a debt previously contracted, will bevested into th
right to receive 0.8595 of a share (the “Exchangtd?) of the common stock of Bank of America, patue $.01
per share (the “Bank of America Shares”). In cotibeowith the entry into the Agreement, Merrill Lgimand Bank
of America propose to enter into a Stock Optiongsgnent (the “Option Agreement”) pursuant to whicarii
Lynch would grant to Bank of America an option toylup to 304,421,097 Merrill Lynch Shares, subjedhe
terms and condition thereof.

You have asked us whether, in our opinion, the Brgle Ratio is fair from a financial point of viearttiolders
of Merrill Lynch Shares.

In arriving at the opinion set forth below, we haamong other things:

(1) Reviewed certain publicly available businesd fimancial information relating to Merrill Lyncmad Bank o
America that we deemed to be relevant;

(2) Reviewed certain information relating to thesimess, earnings, cash flow, assets, liabilit&sjer ratings
and overall liquidity position and prospects of Métynch and Bank of America, as well as the amband timing
of the cost savings and related expenses expertegult from the Merger (the “Expected Cost Sasihurnished
to us by Merrill Lynch;

(3) Conducted discussions with members of senioragement and representatives of Merrill Lynch aadkB
of America concerning the matters described insgaul and 2 above, as well as their respectivadésses and
prospects before and after giving effect to thedédeand the Expected Cost Savings;

(4) Reviewed the market prices and valuation migiifor the Merrill Lynch Shares and the Bank of &ina
Shares and compared them with those of certairighylladed companies that we deemed to be relevant

(5) Reviewed the results of operations of Merrifhch and Bank of America and compared them witlsethaf
certain publicly traded companies that we deemdsgktrelevant;

(6) Compared the proposed financial terms of thegeiewith the financial terms of certain other sactions
that we deemed to be relevant;

(7) Participated in certain discussions and netiotia among representatives of Merrill Lynch anchiBaf
America and their financial and legal advisors;

(8) Reviewed the potential pro forma impact of kherger;

(9) Reviewed drafts dated September 14, 2008 of\freement and the Option Agreement; and
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(10) Reviewed such other financial studies andyaeal and took into account such other matters ateemed
necessary, including our assessment of generabadgonmarket and monetary conditions.

In preparing our opinion, we have assumed anddeliethe accuracy and completeness of all infoimati
supplied or otherwise made available to us, disliggth or reviewed by or for us, or publicly awdile, and we
have not assumed any responsibility for indepemgestifying such information or undertaken an ipdadent
evaluation or appraisal of any of the assets biliiees of Merrill Lynch or Bank of America or badurnished with
any such evaluation or appraisal, nor have we atedithe solvency or fair value of Merrill LynchBank of
America under any state or federal laws relatingaokruptcy, insolvency or similar matters. In aiddi, we have
not assumed any obligation to conduct any physisgection of the properties or facilities of Mérkiynch or Banl
of America. With respect to the Expected Cost Sgaviiurnished to or discussed with us by Merrill tlgror Bank
of America, we have assumed that they have besomahly prepared and reflect the best currentljiahla
estimates and judgment of Merrill Lynch’s or Barfkdanerica’s management as to the expected futmantial
performance of Merrill Lynch or Bank of America, the case may be, and the Expected Cost Savingbawse
further assumed that the Merger will qualify asxafree reorganization for U.S. federal incomeparposes. We
have also assumed that the final forms of the Agez# and the Option Agreement will be substantisiifgilar to
the last drafts reviewed by us.

Our opinion is necessarily based upon market, enémand other conditions as they exist and canvatuated
on, and on the information made available to usfathe date hereof. We have assumed that in thesef
obtaining the necessary regulatory or other cossenapprovals (contractual or otherwise) for thergér, no
restrictions, including any divestiture requirengeot amendments or modifications, will be impodeat will have a
material adverse effect on the contemplated benefithe Merger.

In connection with the preparation of this opiniare have not been authorized by Merrill Lynch @& Board
of Directors to solicit, nor have we solicited,rthparty indications of interest for the acquisitiof all or any part of
Merrill Lynch.

We are a wholly-owned subsidiary of Merrill Lynchdhare acting as financial advisor to Merrill Lyrich
connection with the Merger and will receive a fesnt Merrill Lynch for our services, a significamgtion of which
is contingent upon the consummation of the Merdée.have, in the past, provided financial advisargt inancing
services to Bank of America and Merrill Lynch andyrtontinue to do so and have received, and mamedees
for the rendering of such services. In additiorthi@ ordinary course of our business, we may dgtivade the
Merrill Lynch Shares and other securities of Meiriinch, as well as the Bank of America Shares ather
securities of Bank of America, for our own accoantl for the accounts of customers and, accordimgdy, at any
time hold a long or short position in such secesiti

This opinion is for the use and benefit of the Boaf Directors of Merrill Lynch. Our opinion doestaddress
the merits of the underlying decision by Merrilligh to engage in the Merger and does not consttute
recommendation to any shareholder of Merrill Lyashto how such shareholder should vote on the peapo
Merger or any matter related thereto. In additimy have not asked us to address, and this opiliea not addres
the fairness to, or any other consideration of hiblelers of any class of securities, creditorstoeoconstituencies
Merrill Lynch, other than the holders of the Mdrtiiynch Shares. In rendering this opinion, we espreo view or
opinion with respect to the fairness (financiabtrerwise) of the amount or nature or any otheeeispf any
compensation payable to or to be received by afigen$, directors, or employees of any partieh®Merger, or
any class of such persons, relative to the Exch&ag@. Our opinion has been authorized for issadncthe
Americas Fairness Opinion (and Valuation Letterjm@uttee of Merrill Lynch.

On the basis of and subject to the foregoing, veeoéthe opinion that, as of the date hereof, thehBnge Rati
is fair from a financial point of view to holder§ Merrill Lynch Shares.

Very truly yours,

Is/ Merrill Lynch, Pierce, Fenner & Smith Incorptad
MERRILL LYNCH, PIERCE, FENNER &
SMITH INCORPORATED
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APPENDIX F

BANK OF AMERICA CORPORATION
2003 KEY ASSOCIATE STOCK PLAN,
AS AMENDED AND RESTATED

Instrument of Amendment

THIS INSTRUMENT OF AMENDMENT (the “Instrument”) isxecuted as of theday of , 2008 by
BANK OF AMERICA CORPORATION, a Delaware corporati¢the “Company”).

Statement of Purpose

The Company sponsors the Bank of America Corparé2)3 Key Associate Stock Plan, as amended and
restated effective April 1, 2004, and as subsedyanmended effective April 26, 2006 (the “Plan”h& Company
desires to amend the Plan as set forth herein togke available additional shares of the Compaogtesmon stock
for awards under the Plan, (ii) extend the terrthefPlan from December 31, 2011 to December 313 20d
(iii) otherwise meet current needs. In accordanitk Section 14.1 of the Plan, the amendments s#t feerein have
been approved by the Board of Directors of the Camypand are also subject to the approval of thegamy's
stockholders at the Special Meeting of Stockholdeteduled for December 5, 2008.

NOW, THEREFORE, the Company hereby amends thedddallows, effective as of the date of stockholder
approval:

1. Clause (iii) of the last sentence of Sectiondf.the Plan is amended to read as follows:
“. .. (iii) the close of business on December3&113.”

2. Article 4 of the Plan is amended to read a®ved!:

“ Article 4. Shares Subject to the Plan

4.1 Number of Shares Available for Grants. Subject to the provisions of this Article 4 (aftgving
effect to the two-for-one stock split effective Awgg 27, 2004), the aggregate number of Sharesatlailor
grants of Awards under the Plan shall not exceedtim of (A) two hundred million (200,000,000) Stsplus
(B) the number of Shares available for awards uttdePrior Plan as of December 31, 2002 plus (@)Strare
that were subject to an award under the Prior ®lsich award is canceled, terminates, expires adafor any
reason from and after the Effective Date plus ({§ative as of April 1, 2004, one hundred two naitii
(102,000,000) Shares plus (E) effective upon apgroi/the Company’s stockholders at the Spring 2006
Annual Meeting of Stockholders, one hundred eighifjion (180,000,000) Shares plus (F) effective mploe
closing of the merger between the Company and Meymich & Co., Inc., one hundred five million
(105,000,000) Shares plus (G) any Shares that sudject to an award under the Merrill Lynch & dag.
Long Term Incentive Compensation Plan for Execu@fficers or the Merrill Lynch Financial Advisor @ial
Accumulation Award Plan which award is cancelednteates, expires, lapses or is settled in cashrigr
reason from and after the closing of the mergenvéen the Company and Merrill Lynch & Co., Inc.

4.2 Lapsed Awards. If any Award is canceled, terminates, expiredapses for any reason, any Shares
subject to such Award shall not count against tgregate number of Shares available for grantsnuheePlar
set forth in Section 4.1 above.

4.3 Shares Used to Pay Option Price and WithholdinTaxes. If, in accordance with the terms of the
Plan, a Participant pays the Option Price for atiddpor satisfies any tax withholding requiremeritwespect
to any taxable event arising as a result of thésPly either tendering previously owned Sharesasimy the
Company withhold Shares, then such Shares surrethdepay the Option Price or used to satisfy sagh
withholding requirements shall not count againstaggregate number of Shares
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available for grant under the Plan set forth int®ac4.1 above. Notwithstanding the foregoing, phevisions
of this Section 4.3 shall not apply from and aftanuary 1, 2006.

4.4 Other Items Not Included. The following items shall not count against tiggregate number of
Shares available for grants under the Plan sdt forSection 4.1 above: (i) the payment in castiigifiends or
dividend equivalents under any outstanding Awarifaty Award that is settled in cash rather thgridsuance
of Shares; or (iii) Awards granted through the agstion of, or in substitution for, outstanding adsr
previously granted to individuals who become Kegddates as a result of a merger, consolidatiaqyiaition
or other corporate transaction involving the Conypanany Subsidiary.

4.5 Award Limits. Notwithstanding any provision herein to the cangr the following provisions shall
apply (subject to adjustment in accordance withiSed.6 below):

(i) in no event shall a Participant receive an Advar Awards during any one (1) calendar year
covering in the aggregate more than four millioj@(9,000) Shares (whether such Award or Awards may
be settled in Shares, cash or any combination afeshand cash);

(i) in no event shall there be granted duringtdren of the Plan Incentive Stock Options covering
more than an aggregate of forty million (40,000)08bares;

(i) in no event shall there be granted from aftdrahe closing of the merger between the Company
and Merrill Lynch & Co., Inc., Shares of Restrictgtbck or Restricted Stock Units covering more than
aggregate of:

(A) One hundred eighty-six million three hundredukand (186,300,000) Shares, plus

(B) the number of Shares covering any Award madkieuthis subparagraph (iii) from and after
the closing of the merger between the Company aedilMLynch & Co., Inc. that again become
available for issuance under Section 4.2 aboveusecthe Award is canceled, terminates, expires, or
lapses for any reason; plus

(C) the number of Shares that were subject to arcwnder the Merrill Lynch & Co., Inc. Lol
Term Incentive Compensation Plan for Executive &ifs or the Merrill Lynch Financial Advisor
Capital Accumulation Award Plan which award is aaed, terminates, expires, lapses or is settlt
cash for any reason from and after the closingnefherger between the Company and Merrill
Lynch & Co., Inc., if such award had been origipaivarded as a Merrill Lynch restricted stock
share or unit;

provided, however, that in the event the full numtifeShares under this subparagraph (iii) have been
used, the Company may grant additional Shares striReed Stock or Restricted Stock Units from

the remaining available Shares for grants undeti@ed.1 with each such Share of Restricted Stock
or Restricted Stock Unit counting as 2.5 Sharegagauch remaining available Shares under
Section 4.1.

4.6 Adjustments in Authorized Shares. In the event of any change in corporate capaébn, such as a
stock split, or a corporate transaction, such gsmaerger, consolidation, separation, including ia-f, or
other distribution of stock or property of the Caanyg, any reorganization (whether or not such reuegdion
comes within the definition of such term in Codet8m 368) or any partial or complete liquidatiditioe
Company, such adjustment shall be made in the nuartzkclass of Shares which may be issued unddtléme
and in the number and class of and/or price of &hsubject to outstanding Awards granted undePlie, as
may be determined to be appropriate and equitabteebCommittee, in its sole discretion, to prewdihition ol
enlargement of rights; providedowever, that (i) the number of Shares subject to any Avedmall always be a
whole number and (ii) such adjustment shall be nia@demanner consistent with the requirements afeCo
Section 409A in order for any Options or SARs tmain exempt from the requirements of Code Sectdgid
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4.7 Source of Shares.Shares issued under the Plan may be originat issares, treasury stock or shares
purchased in the open market or otherwise, alksasrohined by the Chief Financial Officer of the Guamy (or
the Chief Financial Officer’'s designee) from tinoetiime, unless otherwise determined by the Comaitte

3. Sections 6.11 and 7.10 of the Plan are amemdetht “Reserved,” and Section 14.4 of the Plamended
to read as follows:

“14.4 No Repricing. Notwithstanding any provision herein to the cany the repricing of Options or
SARs is prohibited without prior approval of ther@many’s stockholders. For this purpose, a “repgtimean:
any of the following (or any other action that llas same effect as any of the following): (A) chiagghe
terms of an Option or SAR to lower its Option Prazegrant price; (B) any other action that is teebas a
“repricing” under generally accepted accounting@ples; and (C) repurchasing for cash or cancelimg
Option or SAR at a time when its Option Price argrprice is greater than the Fair Market Valuéef
underlying Shares in exchange for another Awartessnthe cancellation and exchange occurs in cdonec
with a change in capitalization or similar changeler Section 4.6 above. Such cancellation and exgha
would be considered a “repricing” regardless of thbeit is treated as a “repricing” under generaltgepted
accounting principles and regardless of whethisnibluntary on the part of the Participant.”

4. Except as expressly or by necessary implicatioended hereby, the Plan shall continue in futdand
effect.

IN WITNESS WHEREOF, the Company has caused thisun®ent to be executed by its duly authorized
officer as of the day and year first above written.

BANK OF AMERICA CORPORATION

By:
Name:
Title:
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MERRILLLYNCH & CO.,INC.
Special Meeting of Stockholders
December 5, 2008
8:00 AM Eastern time

Merrill Lynch Headquarters
4 World Financial Center
New York, New York

Important Notice Regarding Internet Availability of Proxy Materials for the Special Meeting:
The Notice and Proxy Statement are available at http:/www.ml.com/specialmeetingmaterials 2008, proxysiatement

MERRILL LYNCH & C0., INC.
PROXY
Special Meeting
December 5, 2008
PROXY SOLICITED ON BEHALF OF THE BOARD OF DIRECTORS

Rosemnary T. Berkery, Nelson Cha and Gregory 1. Flemimg herebry are appointed indrvadually as proxaes (with full power 1o act without the others and with full
power of substinution) te attend and to vote for the wdersigned on the nsiters listed on the reverse sade hereof at the Special Meeting of Stockholders 1o be held
on December 5, 2008, or at any adjourmment or postponement of that meeting and, in their discretion, upon other matters that property arise at the meeting. This
proxy revokes all proxies previously given for the same shares of stock.

The shares represented by this proxy will be voted in accordance with instructions given on the back of this card, I this proxy is signed and
returned without specific instructions as to any item or all items, it will be voted FOR the adoption of the Agreement and Plan of Merger,

FOR the approval of the amendment to the Restated Certificate of Incorporation and FOR the approval of an adjournment of the Special
Meeting,, il necessary or appropriate.

Please vote on the reverse of this card. Sign, date and return this card promptly using the enclosed envelope. Sign exactly as name appears above. Each
joint tenant should sign. When signing as attorney. trustee. cte.. give full title.

Address Changes/Comments:

(If wou noted any address changes/comments above, please mark comesponding box on the reverse side.)

(To be signed on the reverse side)
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VOTE BY INTERNET - www.proxyvote.com
Use the inlemet o ransmil voling instructions and for electronic delivery

- of information up unfl 11:5% pm. Eastern Sme on December 4, 2008,
H.l'lll Lvnnh Hawe thés prooty cand in hand when you sccess the wab site and follow the

insbructions to create an ekecironic voling instruction fom

C/O PROXY SERVICES ELECTRONIC DELIWERY OF FUTURE SHAREHOLDER
P.0. BOX 9112 COMMUNICATIONS .

you would ke to help protect the envirenment and reduce the costs
FARMINGDALE, NY 11735 incured by Memill Lynch & Co,, Inc. in mailing proxy materials, you

can consent to receive all fulure proxy stalements, proxy cards and
annual reporis electronically via e-mail of the inlemel  To sign up for
alectronic delivery, please follow the instructions above o vabe using
the imtemet and, when prompted, indicale that you agree 1o receive or
access shareholder communications electronically in future years

VOTE BY PHONE - 1-800-680-6903

Use any touch-tone telephone to transmit voling instructions up unbd
11:58 p.m. Eastenn tme on December 4, 2008, Have this proxy cand in
hand when you call and then follow the instructions.

VOTEBY MAIL

Mark, sign and date this proxy card and return it In the postage-pakd
envelope provided or reburn it bo Merrill Lynch & o, Ine., ofo Broadridge,
51 Mercedes Way, Edgewood, NY 11717

TO VOTE, MARK BLOCKS BELOW IN BLUE OR BLACK INK AS FOLLOWS: MLNCH1 KEEP THIS PORTION FOR YOUR RECORDS

THIS PROXY CARD IS VALID ONLY WHEN SIGNED AND DATED,  DSTACH AND RETURN THIS PORTION GNLY

MERRILL LYNCH & CO,, INC,

The Board of Directors recommends a The Board
vote FOR proposals (1),(2) and (3). *

FOR AGAMST ABSTAIN

1} Adopt the Agreement and Plan of Marger, dated as
( ﬂfﬁpﬁmgg 15, 2008, by and b-etﬁ'eregﬁhﬂaﬁll 0 0 0
Lyrich & Co., Inc. and Bank of Amenca Corporation

{2) Approve the Amendment to the Resiated Cerlificate
af Incorporation of Merrll Lynch & Co., Inc. 0 0 0

(3} Approve adiournment of the Special Mesting, if
necessary or appropriate, o solicit additional 0 0 0
proxies in the event that there are not sufficient
votes at the time of the special meeting for the

foregoing proposals
For comments and/or address changes, please check this box u
and write them on the aother sida of this card.
Please indicate if you plan fo attend this meeting. 0 0 Yes Na
If you wani fo vole shares held in a brokerage acoount at
os Mo Merrill Lynch, Plerce, Fenner & Smith Incorperated D D

["MLPF&S") in person at the Special Meeting, you
musi oblain a proxy from MLPFFAS. Flease check YES
te the night to receive such a proxy.

Signature [PLEASE SIGN WITHIN BOX) Date Signature [Join Cwners) Dale







